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Review was granted in the following cases during the month of November 


Secretary of Labor on behalf of Robert Ribel v. Eastern Associated Con 
Corporation, Docket No. NEVA 84-33-D. (Judge Koutras, September 24, I9i 

United Mine Workers of America v. Westmoreland Coal Company, Docket No 
WEVA 81-256-C. (Judge Steffey, September 24, 1984). 

Disciplinary Proceedings, based on Roger Hutchinson v. Ida Carbon Corp 
Docket No. D 85-1 (KENT 84-120-D) (Judge Broderick, November l, 1984). 

Secretary of Labor, MSHA v. Kitt Energy Corporation, Docket No. WEVA 8 
125-R. (Judge Fauver, October 4, 1984). 

United Mine Workers of America v. Greenwich Collieries, Docket No. 

PENN 84-158-C. (Judge Koutras, October 1.8, 1984). 

Secretary of Labor on behalf of 4 miners v. Jim Walter Resources, Dock' 
Nos. SE 84-35-D, SE 84-45-D, SE 84-47-D, SE 84-52-D. (Judge Mcliclc, 
October 15, 1984). 

Lonnie Jones v. D & R Contractors, Docket No. KENT 83-257-D(A). (Judg 
Melick, October 18, 1984). 

Secretary of Labor, MS11A v. Jim Walter Resources, Inc., Docket Nos. 

SE 84-66, SE 84-67. (Judge Kennedy, October 19, 1984) 
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Secretary of Labor, MSHA v. Montana Contract Mining, Docket No. 

WEST 83-83-M. (Judge Morris, October 1, 1984) 

Secretary of Labor, MSHA v. Bigelow-LJptak Corporation, Docket No. 

CENT 84-24-M. (Judge Moore, October 17, 1984) 






1730 K STREET NW, 6TH FLOOR 
WASHINGTON, D.C. 20006 

September 12, 1984 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) 


v. 


CAROLINA STALITE COMPANY 


SECRETARY OF LABOR 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) 


v. 


CAROLINA STALITE COMPANY 


Docket Nos. BARB 79-319-PM 
SE 79-56-M 
SE 79-91-M 
SE 79-92-M 
SE 79-93-M 
SE 79-94-M 
SE 79-95-M 
SE 79-85-M 
SE 79-87-M 
SE 79-I14-M 
SE 80-35-M 
SE 80-37-M 
SE 80-44-M 

Docket Nos. SE 80-21-M 
SE 80-61-M 
SE 80-73-M 
SE 80-79-M 
SE 81-6-M 


ORDER 


On May 15, 1984, the U.S. Court of Appeals for the District of Coi 
Circuit issued its decision in Donovan v. Carolina Staiite Co ., 734 F.2 
1547, reversing the Commission’s decisions in CaroLina Staiite Co ., 4 E 
423 (March 1982)(Docket Nos. BARB 79-319-PM, etc.), and Carolina Stalit 
4 FMSHRC 910 (May 1982)(ALJ)(Docket Nos. SE 80-2X-M, etc.), and holding 
Carolina Stalite's facility is a "mine" subject to the Federal Mine Saf 
and Health Act of 1977, 30 U.S.C. § 801 et se£. (1982). The Court rems 
the cases for further proceedings consistent with its opinion. The Cot 
issued the certified copy of its judgment on August 22, 1984. 

In accordance with the Court’s opinion, the administrative law jud 
decision in Docket Nos. BARB 79-319-PM, etc., reported at 2 FMSHRC 350£ 
(December 1980), assessing civil penalties totalling $14,542.00, is 
reinstated as the final order of the Commission. Docket Nos. SE 80-21- 
etc. are remanded to the administrative law judge originally assigned f 
further proceedings including the assessment of appropriate civil penal 




a mineral oerore oeing suoject to Mine Act jurisdiction. f.za at iddi. 

We emphasize that no such restriction was intended by our decision in this 
matter. See Alexander Brothers, Inc ., 4 FMSHRC 541, 543-44 & nn.8 & 9 
(April 1982) , in which we held that a connection with the extractor was 
not required for a facility to be subject to the 1969 Coal Act. Such a 
connection is also not required for coverage under the Mine Act. 1/ 


Rosemary M.^Coilyer, Chairman 


i 




Richard V. Rackley, Commissioner 

L. Clair Nelson, Commissioner 


ner colleagues, Commissioners Frank F. 
: the end of day on August 30, 1984. 
ine Act, 30 U.S.C. § 823(c), we have 
three members to exercise "all of 
jding the issuance of orders and 
3 Commission. 




November 8, 1984 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) 

on behalf of GEORCE ROY LOGAN 

v. 

BRICHT COAL COMPANY, INC. and 
JACK COLLINS 


Docket No. KENT 81-162-D 


DECISION 


This proceeding involves a discrimination complaint brought by the 
Secretary of Labor on behalf of George Roy Logan under section 105(c)(2) 
of the Federal Mine Safety and Health Act of 1977 (the "Mine Act"), 

30 U.S.C. § 815(c)(2). The Secretary alleges that Logan was unlawfully 
discharged by Bright Coal Company, Inc. ("Bright") and, individually, by 
his former supervisor, Jack Collins. The basic legal claim underlying 
the complaint is that on or about January 19, 1981, Logan engaged in 
safety activity protected by the Mine Act by refusing to set safety 
posts in an area of broken, unsupported, dangerous top, and that Logan 
was discharged by Collins for engaging in such activity. The administra¬ 
tive law judge held in favor of Bright and Collins, and dismissed the 
Secretary's complaint. 4 FMS1IRC 1343 (July 1982)(ALJ). For the reasons 
that follow, we reverse and remand with instructions for further proceedings 


I. 


The primary issue before us arose in the discovery phase of this 
litigation. Respondents Bright and Collins sought production from the 
Secretary of all statements given to the Secretary by Logan and others, 
as well as the Secretary's records relating to his investigation of the 
case. Respondents filed a motion to compel production of the documents 
on the grounds that they were essential to the preparation of respondents' 
defense, and that the Secretary had not shown that the information was 
protected from disclosure. 


The Secretary maintained that all statements made by Logan had been 
provided to respondents during the course of Logan's deposition. The 
Secretary .declined to produce the other requested documents asserting 
that they "would reveal or tend to reveal the identity of informers who 
may have given information to the Secretary," and that such information 



that the documents requested were essential to preparation ot their 
case, the existence of extraordinary circumstances requiring disclosure, 
or their inability to obtain elsewhere the information sought. 

Respondents filed an amended motion to compel production stating 
that their need for the requested documents was "apparent," that the 
Secretary had made no showing that the documents were privileged, that 
certain of the documents bear upon the integrity of the investigation 
conducted by the Mine Safety and Health Administration ("MSHA"), and 
that the Secretary's fear of possible economic reprisal by the operator 
against miners who had given statements was moot because the operator 
had ceased operations. Respondents sought an order from the judge 
compelling the Secretary to comply with their amended request for 
production including, among other things, "all documents and witnesses, 
not expected to be introduced, which or who tend to disprove the allegati< 
of the applicant." 

Such was the procedural and legal posture of the question of 
privilege as it was placed before the administrative law judge. The 
judge noted that the provisions of Commission Rule 59, 29 C.F.R. 

§ 2700.59, relating to disclosure of miner witnesses and informants, 
must be observed. 2/ The judge ruled that an "informer" is one who 
provides MSHA with information detrimental to an operator. According to 
the judge, a person who gives the Secretary information favorable to an 
operator is not an informer and that person's identity must be disclosed 
by the Secretary upon request. The judge also ruled that all statements 
in the Secretary’s possession which tend to disprove the allegations of 
the discrimination complaint were to be disclosed. 


1/ It is apparent that the Secretary’s underlying motive for invoking 

the executive and attorney work product privileges is to shield the 
identity of informers. Accordingly, this case is resolved straight¬ 
forwardly by addressing the issue presented solely in the context of the 
informer's privilege. Should the Secretary determine that continued 
litigation of the claimed attorney work product privilege is necessary 
in this case, he may reassert and further support it before the admini¬ 
strative law judge below. The Secretary has declined to pursue on 
review the applicability of the executive privilege. 

2/ Rule 59 provides: 

Name of miner witnesses and informants. 


A Judge shall not, until 2 days before a hearing, discldse or 
order a person to disclose to an operator or his agent the name of 
a miner who is expected by the Judge to testify or whom a party 
expects to summon or call as a witness. A Judge shall not, except 
in extraordinary circumstances, disclose or order a person to 


having knowledge of the facts. The Secretary argued that the narrov, 
definition of "informer" adopted by the judge defeated the. underlyin 
purpose of the informer's privilege. He maintained that if he were 
comply with the judge's order, the respondents, being aware of all 
persons having knowledge of the facts, and being provided with the 
identities of those persons who made statements favorable to the 
respondents, could thereafter readily determine the identity of thos 
persons who had made statements detrimental to their position. 

The judge rejected the Secretary's arguments. He ruled that a 
person making a statement to the Secretary which tended to discredit 
Logan, or that would show that there was no discrimination, was not 
informer and that such person's identity and statements were not 
privileged. According to the judge, if an individual gave informati 
favorable to the respondents, but also reported a violation of the M 
Act, MSHA was to disclose the former information in such a way as to 
avoid revealing the latter. If individuals who made statements favo 
able to the respondents were called as witnesses, the judge directed 
that no questions be asked of them that would tend to reveal whether 
they had reported violations of the law. 

The Secretary declined to produce the documents in accordance w 
his policy of protecting confidential sources. The judge, in turn, 
issued an order listing a number of sanctions he would impose at the 
hearing should the Secretary refuse to comply with the particulars o 
his order. The judge also Issued a subpoena duces tecum to the Seer 
compelling him to bring to the hearing all documents tending to disp 
the allegations of Logan, and the names of witnesses which these doc 
Indicated would testify adversely to the Secretary's position. 

Respondents filed a motion to dismiss on the ground that the 
Secretary had failed to comply with the judge's orders. The Secreta 
did not oppose dismissal. The judge, however, denied the operator's 
motion for dismissal noting the absence of assent by the alleged 
dlscriminatee, Logan. Shortly before the hearing, the Secretary pre 
vided the judge and counsel for respondents with a copy of his inves 
tigative file, except for those items which the Secretary deemed to 
privileged, and a list of all persons whose names appeared in his £i 
including those believed to have knowledge of relevant facts. 

II. 

The informer's privilege is the well-established right of the 
government to withhold from disclosure the Identity of persons furni 
information of violations of the law to law enforcement officials. 
Roviaro v. United States , 353 U.S. 53, 59 (1957). See generally Anr 
8 ALR Fed. 6 (1971). The purpose of the privilege is to protect the 
public interest by maintaining a free flow of information to the go\ 


is essential to the fair determination of a case, the privilege must 
yield or the case may be dismissed. Roviaro , 353 U.S. at 60-61. 3/ 


Respondents contend that the Secretary improperly attempted to 
limit the scope of discovery based solely upon a bare assertion of 
privilege without proper support by affidavit or proof of the applica¬ 
bility of the privilege. The burden of proving facts necessary to 
support the existence of the informer's privilege rests with the 
Secretary. Secretary of Labor v. Stephenson Enterpris e s Inc ., 2 BNA OS 
1080, 1082 (1974), 1973-74 CCH OSHD II 18,277 at 22,401, aff ’d , 578 F.2 
1021 (5th Cir. 1978). In the instant case, counsel for the Secretary 
asserted the privilege and resisted attempts by the respondents to 
obtain the disputed material. There is authority for the proposition 
that the privilege can be invoked only through the filing of a formal, 
claim of privilege and confidentiality by the head of the department 
with control over the matter, supported by affidavits attesting to fac 
sufficient to allow an independent judicial determination that the 
privilege exists. Fowler v. Wirtz , 34 F.R.D. 20 (S.D. Fla. 1963); Cf_. 
Black v. Sheraton Corp. of America , 564 F.2d 531, 543 (D.C. Cir. 1977 ) 
The great weight of case law concerning the privilege, however, addres 
and disposes of the issue without focusing on whether the privilege wa 
"formally" raised. Here the claim of privilege was raised by the Seer 
trial attorney in response to the respondents’ motions and the judge’s 
orders. While the Secretary’s claim of privilege may not have been 
raised in as formal and complete a fashion as possible, it was raised 
with sufficient formality to alert the judge and the opposing parties 
the possibility of harm that could occur from disclosure of the stateir 
We therefore hold that the Secretary's method of raising the privilege 
was sufficient. We proceed with analysis of the general issue. 


_3/ Before the question of privilege is reached, it must be determine 
whether the information sought through discovery is relevant to the 
subject matter of the proceeding. Wirtz v. Continental Finance and Lc 
Co., 326 F.2d 561, 563 (5th Cir. 1964). The scope of discovery in 
Commission proceedings is governed by Commission Procedural Rule 55(c) 
which provides: 

Parties may obtain discovery of any relevant matter, 
not privileged, that is admissible evidence or appears 
reasonably calculated to lead to the discovery of 
admissible evidence. 

29 C.F.R. § 2700.55(c). No one has disputed the relevancy of the infc 
tion contained in the statements sought by respondents. Certainly, tf 
judge appears to have considered the material to be relevant. Civen t 
absence of objection, the judge's rulings, and the broad interpretatic 
traditionally accorded rules governing discovery, we assume that the 
material subject to the judge's orders is relevant, and proceed to 
non der et er f-hp Infnr pr f s nri IIpop annHcs. 


who discuss alleged Mine Act violations with government officials is 
served regardless of the relationship of the informer to the alleged 
violator, i.c ., whether the informer is an employee of the respondent or 
a non-employee. Courts have long recognized the obligation of all 
citizens to cooperate in law enforcement efforts and have encouraged and 
protected the communication of possible violations of law by shielding 
the informer’s identity. Roviaro, 353 U.S. at 59. In addition, it has 
been held that the informer’s privilege is applicable to any person 
furnishing information to government officials concerning violations of 
the Occupational Safety and Health Act of 1970, 29 U.S.C. 651 et seq . 
Secretary of Labor v. Quality Stamping Products Co ., 7 BNA OSHC 1285, 

1288 (1979), 1979 CC11 OSHD II 23,520 at 28,504 (OSHRC). We believe that 
a similar conclusion is appropriate under the Mine Act. 

The Mine Act and its legislative history reflect congressional 
concern about the possibility of retaliation against miners who par¬ 
ticipate in enforcement of the Act. Section 103(g)(1) provides miners 
with the right to obtain an immediate inspection of the mine upon the 
miner's notification to the Secretary of the existence of a violation or 
danger. 30 U.S.C. § 813(g)(1). This section further provides that "the 
name of the person giving said notice and the names of individual miners 
referred to therein shall not" be provided to the operator. See S. 

Rep. No. 181, 95th Cong., 1st Sesn. 29 (1977), reprinted in Senate 
Subcommittee on Labor, Committee on Human Resources, 95th Cong., 2d 
Sess., Legislative History of t he Federal Mine Safety and Health Act of 1 
at 617 (1978) ("Legis. Hist."). Similarly, section 105(c)(1) of the Act 
proscribes discrimination where, among other things, a miner has institut 
or caused to he Instituted any proceeding under or related to the Act, 
or has testified or .i.s about to testify in any such proceeding. 30 U.S.C 
§ 815(c)(1); Legis. Hist , at 623. We believe that these expressions of 
congressional concern for protecting the identity of miners who contact 
the Secretary regarding violations of the Act, and otherwise protecting 
miners who participate in enforcement of the Act, underscore the need 
for the recognition and proper application of the informer's privilege 
in Mine Act proceedings. Therefore, in order to maximize the lines of 
communication with the Secretary concerning violations of the Mine Act, 
we hold that a person’s status as an informer is not dependent on 
whether that person is an employee of a mine operator. The presence of 
an employment relationship, however, with the greater opportunity for 
retaliation that it provides, is a relevant factor to be considered in 
conducting the balancing test, discussed infra , for determining whether 
the privilege must yield in a particular case. 

The crucial issue in the present case remains whether the substance 
of the information furnished to the Secretary by an individual is 
determinative of that person's status as an informer. Respondents 
contend that the administrative law judge properly ruled that persons 
who furnish the Secretary with information favorable to the operator are 
not inforttfers. The Secretary maintains that an informer is entitled to 
anon mity, regardless of the substance of the information he furnishes. 


citizens to cooperate with government officials who are investigating 
possible violations of our nation's laws. To ensure that this public 
interest is fully served, it is essential that citizens who communicate 
with government officials in such investigations can be confident that 
their cooperation will not affect them adversely. This confidence woul< 
be seriously eroded, and the citizenry*s desire to cooperate by communi¬ 
cating with government officials chilled, if the substance of a communi¬ 
cation were held to control the disclosure or non-disclosure of the 
Identity of the person giving the statement. 

The practical reasons underlying this conclusion are manifest. No 
only could disclosure of the identities of persons giving favorable 
statements to MSHA lead, by process of deduction, to the identification 
of those persons giving adverse statements, but persons identified as 
giving favorable statements would be vulnerable to direct or subtle 
pressure to give even more favorable testimony. C_f. NLRB v. Robbins 
Tire and Rubber Co ., 437 U.S. 214, 240 (1978). Furthermore, even thoug' 
statements favorable to a party would not be resented by that party, 
other Interested persons or parties might not hold as charitable a view 
of the "favorable" statements. Id_. Finally, a disclosure test that 
turns on the "favorable" or "unfavorable" nature of the contents of a 
statement would place on the government an obligation difficult to 
discharge due to the inherent subjectivity of the judgment required. 

Therefore, we hold that the judge erred in ruling that the informe 
privilege applies only to persons furnishing information detrimental to 
a party. Rather, an "informer" is a person who has furnished informati' 
to a government official relating to or assisting in the government’s 
investigation of a possible violation of law, including a possible 
violation of the Mine Act. Because the judge applied an erroneous test 
in ruling that the Secretary was required to disclose information and 
thereafter imposed sanctions against the Secretary for his failure to 
make that disclosure, a remand to the judge for application of the 
proper test is necessary. 

Given the procedural posture of this case, on remand the judge 
should order the Secretary to turn over the balance of the material 
withheld for an ini camera inspection. In evaluating this material, the 
judge should first determine whether the information sought by the 
respondents is relevant and, therefore, discoverable. If he concludes 
that the material is discoverable, he should then determine whether the 
Information is privileged. Application of the informer's privilege 
should be based upon the definition of "informer" adopted above. 


L/uj.uin .1115 mine wiLcuLci luc l co 11 tjc 11 cH neeci tor cne 

information is greater than the Secretary's need to maintain the pri¬ 
vilege to protect the public interest. Drawing the proper balance 
concerning the need for disclosure will depend upon the particular cir¬ 
cumstances of this case, taking into account the violation charged, the 
possible defenses, the possible significance of the informer's testimon; 
and other relevant factors. Among the relevant factors to be considere< 
are the possibility for retaliation or harassment, and whether the 
information is available from sources other than the government. 

The burden of proving facts necessary to show that the information 
is essential to a fair determination rests with the party seeking 
disclosure. Hodgson v. Charles Martin Inspectors of Petroleum, Inc ., 

459 F.2d at 307. In this regard a demonstrated, specific need for 
material may prevail over a generalized assertion of privilege. Black ’ 
Sheraton Corp. of America , 564 F.2d at 545. Some of the factors bearing 
upon the issue of need include whether the Secretary is in sole control 
of the requested material or whether the material which respondents seel 
is already within their control, and whether respondents had other 
avenues available from which to obtain the substantial equivalent of tin 
requested material. Where the disclosure of the Identity of an informal 
is essential to a fair determination of the case, the privilege must 
yield or the case may be dismissed. Roviar o, 353 U.S. at 59. 

If, on the one hand, the judge concludes that the Secretary's need 
to preserve the identity of his informers should prevail, he should den’ 
the amended motion to compel production of documents, seal the material 
previously withheld as part of the record for use on any appeal, and 
proceed to decide the case on the merits without resort to the sanction; 
previously imposed due to the Secretary's nondisclosure of the stntemeni 
If, on the other hand, the judge concludes that the respondents' need 
for this information is essential for a fair determination of the case, 
and that the privilege must yield, he should order the Secretary to 
disclose the Information. The judge may, at his discretion, conduct a 
limited hearing to afford the parties an opportunity to develop additioi 
evidence based upon the disclosure. He should then proceed to decide 
the case solely on the basis of the supplemented record. Should the 
Secretary resist the judge's order to disclose, dismissal of the pro¬ 
ceeding is the appropriate sanction with further review available in 
accordance with section 113(d)(2) of the Mine Act. 30 U.S.C, § 823(d)(; 
In any event, the judge's decision must be supported by findings of fac: 
and conclusions of law, and be grounded in the body of case law develop) 
by the Commission in the areas of work refusal and discriminatory disch. 


Richard V. Backley, Acting Chairman 



L. Clair Nelson, Commissioner 







SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 

v. 

INCOAL, INCORPORATED, 

Respondent 


CIVIL PENALTY PROCEEDINGS 

Docket No. KENT 83-171 
A/O No. 15-02290-03508 

Docket No. KENT 83-240 
A.C. No. 15-02290-03512 

No. 11 Mine 


CORRECTION TO DECISION APPROVING SETTLEMENT 
Before: Judge Broderick 

A decision approving settlement was issued in the abc 
cases on October 31, 1984. The wording of the decision 
should be corrected as follows: 

Page 2, paragraph 7, the first sentence 
should read as follows: 

Thus, the nine violations were originally 
assessed at a total amount of $64,000. 



James A. Broderick 
Administrative Law Judge 


Distribution: 

Edward H. Fitch, Esq., Office of the Solicitor, U.S. 
Department of Labor, 4015 Wilson Boulevard, Arlington, 

VA 22203 (Certified Mail) 

Robert I. Cusick,. Esq., Wyatt, Tarrant & Combs, 

2600 Citizens Plaza, Louisville, KY 40202 (Certified Mail) 


/fb 




SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 

v. 

PEABODY COAL COMPANY, 
Respondent 


CIVIL PENALTY PROCEEDING 

Docket No. WEST 83~73 
A.C. No. 02-00533-03503 

Black Mesa Mine 


DECISION 

Appearances: Marshall P. Salzman, Esq., Office of the Solicitoi 
U.S. Department of Labor, San Francisco, 

California, 
for Petitioner; 

Michael 0. McKown, Esq., Peabody Coal Company, 

St. Louis, Missouri, 
for Respondent. 

Before: Judge Morris 

This case, heard under provisions of the Federal Mine Safe 
and Health Act of 1977, 30 U.S.C. § 801 et seg ., (the "Act"}, 
arose from an inspection of the Black Mesa surface coal mine 
operated by Peabody Coal Company. The Secretary of Labor seeks 
civil penalties because respondent allegedly violated two safet 
regulations adopted under the authority of the Act. 

P rocedural History 

parties, an expedited hearing was helc 
^cember 13, 1983. The parties filed 
^rch 6, 1984 the judge's decision was 
•.he judge received a motion for a 
The parties were advised by the 
had terminated. The motion was, 
e Commission. 

mmission directed the judge to 
rator's motion and to take such 
ecessary or appropriate (Order, Api 



would take official notice of the trial transcript in El Paso 
Rock Quarries, Inc. , 3 FMSHRC 35 (1981). 


Aftet considering the response of the parties the judge 
granted Peabody's motion (Order, April 25, 1984). 

On September 11, 1984 a supplemental hearing was held in 
Denver, Colorado. The parties waived their right to file furth 
briefs and they rested on their oral arguments. 

Citation 2006837 

In connection with this citation the Secretary of Labor 
seeks a civil penalty of $2,000 because Peabody failed to provi 
a berm on its elevated roadway, thereby violating the mandatory 
standard published at 30 C.F.R. § 77.160500, which provides: 

(k) Berms or guards shall be provided on the 
outer bank of elevated roadways. 

Issues 


The issues are whether berms are to be provided at the edg 
of a bench in the working pit of a multiple seam surface coal 
mine. Further, a secondary issue is whether the diminution of 
safety doctrine is viable. 

Summary of the Evidence at the 
hearing in December, 1983 

The facts surrounding the death of dozer operator Cecil 
Yazzie are basically uncontroverted. 

Petitioner's evidence, in the main, addresses the details 
the accident. Peabody's evidence generally addresses the 
operation of its surface coal mine. A sketch, Exhibit Pi, 
illustrates the location of the highwall, the coal seam, the pa 
of Yazzie's dozer, the keyway and the spoil pile. 

William G. Denning testified for MSHA: In November 1982 MS 
Inspector Denning investigated a fatal accident that occurred i 
the J1-N6 (hereafter J-l) pit at Peabody's Black Mesa coal mine 
(Tr. 7, 10, 11? Exhibit Pi). His investigation established tha 
on November 5, 1982, at the commencement of the shift, at 4 p.m 
dozer operator Cecil Yazzie met his supervisor, Moreo, in the p 
area. Moreo drove Yazzie through the pit from the coal face on 
the Blue seam coal bench to Ramp C. Moreo instructed Yazzie in 
his work. His duties included leveling the shot coal from the 
previous shifts, making ramps up the coal face, and building 


tne blue coal seam. tazzie’s aozer, parxea on one ramp, wctb usu 
as protection from the blast. After a delay the shot was set o 
Moreo found no misfires and he left the coal bench. While he w< 
leaving the pit Moreo passed Yazzie who was starting to tram hi: 
dozer from Ramp C through the pit to the carry-all bus at Ramp 
Moreo continued out of the pit and stopped for a few minutes to 
talk to the coal loader operators. He then proceeded to Ramp E 
After arriving at Ramp E, Moreo became concerned because he cou 
not find Yazzie. Moreo then drove to the coal face on the Blue 
seam and, after a brief inspection, he observed Yazzie's upset 
dozer in the keyway near Ramp C. (Tr. 13; Exhibit Pi). Moreo, 
who was also an Emergency Medical Technician, and others could 
not revive the unconscious Yazzie (Exhibit Pi). 

The keyway, or ditch, was an area excavated by the draglini 
along the seam coal bench. It was 31 feet to the bottom of the 
keyway. At the time of the accident the keyway extended from 
Ramp C approximately 600 feet toward Ramp E. 

The inspector's investigation further established that, 
after leaving Ramp C, Yazzie's dozer traveled in a path at a 
slight angle away from the keyway. After traveling approximate' 
75 feet Yazzie changed directions and went toward the keyway. ' 
made another slight correction when 40 feet from it but he 
continued in the general direction of the keyway. After the 
second change in direction he traveled approximately 35 feet 
before toppling off the coal bench into the keyway. At that 
point his dozer was at the edge of the coal shot (Exhibit Pi). 

The dozer tread marks for the final 35 feet indicate the 
dozer was still tramming forward at the time of the accident, 
appeared that the outer edge of the coal bench collapsed under 
the dozer, causing it to roll sideways off of the bench (Exhibi 
Pi ) . 


The dozer fell about 31 feet, impacting the top edge of th< 
rollover protective structure. Yazzie remained inside the 
operator's cab; however, it appeared he was not wearing the sea 
belt that was provided (Exhibit Pi). 

After the coal shot and before this accident occurred the 
dragline had resumed operations. While digging, the dragline's 
lights illuminated the pit and accident area; however, as the 


c worked in this particular pit, J-l, only when needed. A 
eyway, as excavated in the J-l pit, is sometimes, but not 
Iways, present in the J-7 pit. The unexplained changes in the 
irection of the dozer could have been made by Yazzie in order t 
ram the dozer around the shot coal. Since Yazzie was newly 
ssigned to the J-l pit he may have forgotten about the keyway 
eing adjacent to the shot coal and trammed the dozer into it 
Exhibit Pi). 

As a result of its investigation MSHA concluded that the 
ccident occurred due to the fact that Yazzie turned the dozer 
nd trammed it toward the keyway. Since there was no berm along 
he outer edge of the elevated coal bench there was nothing to 
revent the dozer from traveling into the keyway. MSHA could no 
etermine the reason why Yazzie turned the dozer toward the 
eyway. In MSHA's opinion a contributing factor to the fatality 
as Yazzie's failure to wear the seat belt provided in the dozer 
Exhibit Pi). 

MSHA's inspection manual contains guidelines construing the 
erm standard. The manual states: 

The requirements of Section 77 . 1605(k) apply to that 
part of an elevated haulage road where one bank is, 
or both banks are, unprotected by a natural barrier 
which will prevent vehicles or equipment from running 
off and rolling down the unprotected bank or banks. 

"Elevated roadways", as used in this requirement, are 
roadways of sufficient height above the adjacent ter¬ 
rain to create a hazard in the event mobile equipment 
ran (sic) off the roadway. 

"Berm" as used in this requirement means a pile or 
mount of material at least axle high to the largest 
piece of equipment using such roadway, and as wide at 
the base as the normal angle of repose provides. Where 
guard rails are used in lieu of berms, they shall be of 
substantial construction. 

The width of the haulage road does not preclude the 
need for berms or guard rails. 

(Exhibit P8). 


Section 77.1605(10, 30 CPU 77, is applicable to all 
elevated roadways on mine property, including roads 
used to transport coal, equipment, or personnel, and 
regardless of the size, location, or characterization 
of the roadways. Berms or guards are required on all. 
exposed banks of elevated roadways. Thus, elevated 
roadways with two exposed banks are required to have 
berms or guards on both sides. 

(Exhibit P7) . 

At the time of the accident the dragline had exposed the 
Blue coal seam. Two ramps were being used for access to the 
area (Tr. 12, 13; Exhibit Pi). 

In the inspector's opinion a berm should have been place 
from the point where Ramp C intersected the Blue coal seam be 
back towards Ramp E, a distance of about 600 feet (Tr. 22) . 
inspector considered the coal bench a roadway because the sam 
typo of equipment uses the coal bench and the haul roads (Tr. 
23) . 


Surface changes occur in the mine as mining progresses f 
one seam to another but there is always a bench in the coal p 
used for a travelway (Tr. 23). 

The MSHA surface inspection manual (Exhibit P8 at pages 
337) and the MSHA policy memorandum define an elevated roadwa 
These definitions, in the inspector's opinion, are applicable 
Peabody's work place (Tr. 24-26, 61). The inspector relied o 
the policy memorandum in forming an interpretation of what 
constitutes a roadway (Tr. 43). A roadway is a travelway use 
transport equipment, personnel, and coal (Tr. 43 , 44 , 61). Bu 
the inspector would not consider a surge pile to be a roadway 
(Tr . 49, 50) . 

In the inspector's opinion there are some "gray areas" a 
what constitutes a roadway; in addition, an inspector has a 
degree of judgment as to the citations he can issue (Tr. 50, 

The lack of a berm, as here, presented a hazard to a min 
such as Yazzie (Tr. 26). A berm can either stop a vehicle, r 
direct it, or warn an operator that he is in close proximity 
the edge (Tr. 27, 39, 40). 


Respondent's Evidence 


Buck Woodward, Tracy Northington, Alan Cook, Don Holt, Ric 
Contratto and Jog Johnson testified for respondent. 

At the Black Mesa mine Peabody uses a multiple seam mining 
process for its five seams of coal (Tr. 70-72). The company us 
a color coding system to differentiate between its coal seams 
(Tr. 71). These seams are respectively designated, from the 
surface down, as green, blue, red, bottom red, and yellow (Tr. 
71; Exhibit F). 

The coal bench is the area where the dragline and other 
pieces of mining equipment are located. The highwall is the fa 
left by the dragline and the stripping equipment (Tr. 71; for a 
cross section view see Exhibit B). 

Black Mesa uses a Marion 0750 dragline to first cut a keyv, 
or ditch (Tr. 71-73). A drill crew then drills through the ove 
burden to the first coal seam (Tr. 73). The dragline removes t 
drilled and shot overburden by depositing it in an area that ha 
already been mined (for an illustration of the pit configuratic 
see Exhibit C) . 

The highwall in the pit results when the overburden is 
removed. The removal of the overburden exposes the coal seam 
which is, in turn, drilled and shot. Shovels and other equipme 
load the coal onto trucks (for an illustration of coal loading 
operation see Exhibit D). 

The mining sequence continues as the dragline removes the 
coal. Drilling, shooting, and loading activities follow behind 
the dragline (Tr. 74). The dragline, using the wide radius of 
its shovel, spoils the overburden and later the parting \/ intc 
pit where the coal has already been removed (Tr. 74). 

In the j-1 pit the bench was 130 feet wide. Peabody tries 
to maintain that distance but it narrows slightly at the bottorr 
coal seam (Tr. 15). 


1/ Parting is the interburden between coal seams. 



berm must later be pushed off so the crews can shoot the coa! 
beneath it. 

MSHA also requires a third berm on the parting between t 
second and third seams (blue and green seams). This berm mui 
in Its turn, be pushed off so the drilling crews can fragment 
area beneath it. The dragline, in turn, removes the parting 
79) . 


The construction and removal of the berms continues as 1 
mining progresses. The progression is both downward as the < 
seams are exposed and lateral as the dragline removes the co< 
the parting (Tr. 79-80). In this mining progression the MSH) 
citation requires that 12 berms be constructed and removed ( r 
80) . 


The pit, designated as J-l, is the working pit of an acl 
surface coal mine. Haulage trucks and loader crews are actu 
engaged in the coal removal. The haulage trucks, 16 feet 8 
inches wide, primarily drive down the middle of the bench, o: 
bit to the highwall side (Tr. 82). In the pit there is one 
direction of traffic. Once the trucks reach the ramp they gc 
of the pit area until they reach a permanent haulage road. ' 
trucks then travel to a preparation site (Tr. 88). 

In the opinion of Peabody's engineer an active pit area 
not a roadway. One reason is that the area changes daily. I 
roads at mines are designed to certain specifications and th< 
take into consideration the speed of vehicles using them. A' 
the drainage of a haul road is a factor to be considered (Tr 
83) . 


Peabody uses track type and rubber-tired dozers to emplc 
its berms. When necessary dump trucks haul in material to 
construct the berms (Tr. 81). 

Berms, such as MSHA requires here, are not required at i 
other mine in the West (Tr. 84). 

In the opinion of Peabody's engineer a berm in place hei 
would not have prevented the accident. Yazzie was entering 1 
coal shot area and his duties would have required that he le^ 
the area (Tr . 84). 

Peabody’s industrial engineer conducted a time and moti< 
study relating to the installation and removal of berms (Tr. 
A videotape (Exhibit U) shows the building of a berm with a < 
380 rubber-tired dozer (Tr. 98-100). The front portion of tl 


dnight until 8 a.m, Northington has monitored over 4000 dozer 
cles (Tr. 101) . 

When berms must be built at the edge of parting seams then 
terial must be hauled in to construct the berms since there is 
' loose material available. Peabody estimates, that on an 
■nual basis, it has hauled in 150,000 yards of material or about 
000 truck loads, to build such berms (Tr. 104). 

In removing the’berms the dozer operator, whose vision is 
ocked by his equipment, goes right to the edge. Some operators 
ve stated this was unsafe (Tr. 105). 

Trucks in the pit never operate closer than within 80 to 100 
et of the edge of the bench (Tr. 106). 

Peabody submitted a time and motion study comparing the 
efore and after" exposure of its men and equipment in abating 
is citation. All calculations were keyed to an annual basis 
r. 107; Exhibits v, W, X). 

Before the issuance of this citation Peabody’s activities 
suited in its miners and equipment being exposed to the hazard 
being within 20 feet of the ditch edge for 1,085.8 hours, 
is exposure was primarily the time required to drill a 20 foot 
ne next to the edge of the ditch. This exposure is still 
curred because it is still necessary to drill and remove the 
al in the 20 foot zone (Tr. 108). But the exposure in this 
me is now increased to 1,880.6 hours. This 73 percent increase 
suits from the construction and removal of the berms now re- 
ired by MSHA (Tr. 109; Exhibit X). 

Before the berms were required the only dozer exposure to 
ie ditch edge occurred during the cleaning of the coal. This' 
s for 40.48 hours (Tr. 109; Exhibit W). As a result of abating 
e citation the exposure has increased to 831.5 hours, an in¬ 
ease of 1954 percent. 


A cycle is the elapsed time from when the dozer starts 
>rward, reverses its motion, and again starts forward (Tr. 99, 
0 ) . 


do miles or Derms lo aDace crus citduon ur, 1x3, 110;. 


Peabody places berms on its active haul roads where thei 
vehicular traffic traveling "at a good speed" (Tr. 125). 

In the opinion of mine superintendent Joe Johnson the 
standard does not apply to the working area of the pit. The 
company is constantly mining this area. MSHA has never 
previously cited the company for failure to have berms in an 
active pit area. But the company has been cited due to an ei 
berm on a haul road (Tr. 151, 154, 155). 

Don Holt, Peabody's safety director for its mines in 
Kentucky and Ohio, is familiar with MSHA regulation § 1605(k! 
In Holt's opinion the purpose of the regulation is to provide 
guide on a haul road to keep vehicles within a confined area, 
Further, in Holt's opinion, the section does not apply to th< 
working pit of surface mines (Tr. 132-134). 

In the mines in the eastern portions of the United Stat* 
the working coal pits are 45 to 80 feet wide. It would 
practically shut down such mines if MSHA requires berms as it 
does here. MSHA does not now require berms in other active 
working pits (Tr. 136, 137). 

Summary of the Evidence adduced at the 
hearing in September 1984 

Peabody's Evidence 


Buck Woodward, Peabody's planning engineer, testified tk 
on July 30, 1984 he toured the El Paso operations including t 
pit where Citation 159662 was issued for a violation of the k 
standard. (Supplemental transcript at pages 7 and 8). 

El Paso mines limestone as an aggregate for concrete. 1 
its mining process the company initially removes 30 feet of i 
rock. The rock has no commercial use (S. Tr. 10, 11). 

After the removal of the initial overburden El Paso shoe 
10 foot by 10 foot pattern and removes the rock from two lift 
The blasting is done in a perpendicular direction towards the 
highwall (S. Tr. 11, 18). (Drill holes can be seen in Exhibit 


wiut!, as me cock is minea unis oencn win oe reduced 
vidth of 60 feet (S. Tr. 12, 13). The citation issued to El 
Mich evolved into the Commission decision, previously 
, alleges the El Paso bench was as narrow as 45 feet (S. Tr. 
The coal bench at Black Mesa cannot vary and it remains at 
trly constant width of 130 to 140 feet (S. Tr. 21). 

ft takes one to two years to reduce the El Paso bench to a 
at width from the 200 foot width. But at Black Mesa the 
ine removes a 400 by 200 foot wide area in four and a half 
(S. Tr. 18). El Paso does not have any large overburden 
ing equipment (S. Tr. 19). 

Mile at El Paso Witness Woodward observed the company's 
es operating at 20 to 25 mph. At Black Mesa the trucks and 
?al removal equipment operate at 3 to 5 mph. The Black Mesa 
les only attain the greater speeds when they reach the ramps 
tr. 17, 19, 20). 

In the day of Woodward's visit the El Paso berm was 40 feet 
rhe edge of the lower lift face. There is a road to each 
:>f the berm. The haulage road, towards the highwall side, 
ad for pit inspection and rock removal from the top lift. 

:>ad between the berm and the drop off is used for drilling 
looting equipment and supervisors' vehicles. It is also 
sary to use the road between the berm and the edge to knock 
latever loose rock remains after a blast (S. Tr. 14-16). 

fhe El Paso berm in place in July, 1984 had been there for 
:>nths. It would likely be there another six months (S. Tr. 
On the other hand, the Black Mesa berms can be changed 
three hours (S. Tr. 20, 22). 

fhe trucks at El Paso, according to Citation 159662, (issued 

2 El Paso case) were being operated within 10 to 14 feet of 
Jge. On the other hand, at Black Mesa the Peabody haulage 

3 get no closer than within 60 feet from the edge of the 
(S. Tr. 21, 29, 32, 33). 

fhere is more activity at a coal bench than at a rock quarry 
22 ) . 

witness Woodward concluded that: substantial differences 
between a surface coal mine and a rock quarry. As a result 
suggested that the berm standard is not applicable to 


to 45 to 60 feet). The duration the berms must remain in i 
(3 hours versus one to two years) (S. Tr. 25, 28, 29, 31, - 

MSHA's Evidence 


Sidney R. Kirk, an MSHA supervisory inspector, issued 
Citation 159662 against El Paso Rock Quarries (S. Tr. 38, : 
48) . 

Witness Kirk agreed that his testimony before Judge Me 
the El Paso case was more correct than his recollection at 
hearing. When the El Paso citation was issued the quarry k 
was 60 to 80 feet wide. Vehicles traveled within 10 to 12 
of the edge (S. Tr. 49, 50; El Paso transcript at page 26), 

When he inspected the El Paso site Inspector Kirk leai 
the company had a speed limit of 5 to 8 mph. He also obsei 
vehicles traveling at that speed (S. Tr. 41, 42). In his c 
the El Paso vehicles in the limited bench area could not at 
speeds of 20 to 25 mph (Tr. 43). 

The inspector further indicated that the berm shown ir 
July 1984 photograph did not comply with the berm regulatic 
C.F.R. § 56.9-22. In his opinion the berm should have beer 
located between the drill holes and the edge (S. Tr. 45). 

Inspector Kirk Indicated he has not inspected a surfac 
mine nor enforced any MSHA regulations concerning such a m: 
Tr. 48, 53). 

In the inspector's view the length of time the El Past 
remains in place depends on the demand for the product. At 
time of his El Paso inspection the berm could have been ren 
almost every twenty-four hours (S. Tr. 44, 45 ). 

Discussion 


Credibility determinations arise in the case. Partici 
a conflict exists between the testimony of Witnesses Woodw? 
Kirk. I credit Kirk's version as to the speed of the El P< 
trucks on the date he issued Citation 159662. Mr. Kirk was 
obviously at the El Paso site on that day. Mr. Woodward w< 
present. 


On the other hand, I credit Peabody's evidence as it ) 
to the operation of the Black Mesa Coal surface coal mine. 


iutJ Liu. tJ&iiui u lisbats pui&iiiiteu iiei-e is wneLiiei. uue cumii 
decision in El Paso Rock Quarries, Inc, , supra , is control] 
precedent. In the initial decision of this case, 6 FMSHRC 
(March, 1984), this judge concluded he was bound by the dec 
In El Paso the Commission considered whether a violation of 
applicable berm standard occurred. The particular berm sta 
in El Paso applied to metal and non-metalic open pit mines 
has the same wording as the standard in contest here. In E 
the Commission held that a bench V i- n a quarry is an "elev 
roadway" within the meaning of the standard. The El Paso 
decision recited that the operator’s trucks were operated 4 
above a lower bench and the Commission held that "under the 
of this case, the quarry bench where the haulage trucks wer 
driven is indeed an elevated roadway within the meaning of 
Section 56.9-22," 3 FMSHRC at 36. The El Paso decision its 
does not state how close the El Paso vehicles operated to t 
edge of the bench. 

For the reason hereafter stated I find that the El Pas 
decision is not controlling. It now appears that there are 
substantial differences between the El Paso rock quarry anc 
Peabody multiple seam surface coal mine. In the El Paso sc 
the trucks were operated within 10 to 12 feet of the edge c 
bench. On the other hand, Black Mesa trucks do not operate 
closer than 60 feet from the edge of the fairly constant 12 
140 foot wide bench. Substantial differences also arise ir 
duration of time the berms are required to be in place and 
width of the bench. 


2/ In El Paso the Commission, in a footnote, stated: 

The term "bench" is in part defined by A Dictionary of 
Mining, Mineral, and Related Terms , Department of the Inter 
(1968), as: 

A ledge, which, in open-pit mines and quarries, for 
a single level of operation above which mineral or 
waste materials are excavated from a contiguous bar 
of bench face. The mineral or waste is removed in 
successive layers, each of which is a bench, severe 
of which may be in operation simultaneously in 
different parts of, and at different elevations in 
open-pit mine or quarry. 


It is clear that berms are required on "elevated ro 
Further, a roadway is used to transport coal, equipment, 
personnel. A similar dictionary definition recites that 
is an "open way for vehicles, persons, and animals", Web 
New Collegiate Dictionary (1979) at 993. 

I do not find on this record that any vehicles tran 
coal, equipment or personnel closer than within 60 feet 
edge of the Peabody bench. The difference between opera 
closer than 60 feet of the edge and operating within 10 
feet of the edge is crucial. A distance of 60 feet is n 
insubstantial. An interstate highway lane measures 12 f 
no vehicle is ever shown to have been operated within 5 
lanes of an edge, I cannot hold that the unused 60 foot 
can nevertheless be somehow denominated as a "roadway." 

In his post trial brief the Secretary asserts that 
deciding whether the travelway in question here is a roa 
Commission should be guided by the principle that the Ac 
regulations should be construed liberally and expansivel 
effectuate the Congressional purpose and promote the saf 
the miner. Hanna Mining Company , 3 FMSHRC 2045, 2048 (1 
MSHA v. Westmoreland Coal Company 606 F. 2d 417, 420 < 41 
1979 ) . 


I have no quarrel with the law cited by the Secreta 
ever, I find it inapplicable in this case. Peabody's un 
verted evidence concerning the building and removal of b 
shows some hazards are involved in the process. Based o 
evidence I cannot conclude that the safety of the miners 
moted in the activities required to abate this citation. 

The Secretary further relies on his several policy 
interpreting this regulation (Exhibits P7 and P8). The 
culty with his memoranda is that it assumes facts not es 
on the record. In addition, the inspection manual and M 
policy memorandum (Exhibits P7 and P8) do not clarify th 
The manual merely states that § 77.1605{k) applies to an 
vated haulage road"; further, such roadways are "roadway 
policy memoranda recites that § 77.160500 applies to "a 
elevated roadways" and berms are required on all exposed 
"elevated roadways." 



In support of his position the Secretary also relies on 
Cleveland Cliffs Iron Company , 3 FMSHRC 291 (1981) and Rock 
Valley Cement Block and Tile 2 FMSHRC 1906, 1914-1916; MESA ' 
Peabody Coal Company ,. VINC 77-102-P. 

The foregoing cases are clearly distinguishable from th< 
instant case. In each of these cited cases there was some u; 
by vehicles, albeit minimal, of the travelway that the Secrei 
felt should be bermed. 

In Cleveland Cliffs the issue centered on whether certa. 
use of a road constituted hauling. The Commission held that 
term "hauling” includes conveying men, ore, supplies or mate; 
along elevated roadways where the roadways are used in the m 
mining routine, 3 FMSHRC at 293. As previously observed the; 
was no hauling of any type closer than 60 feet from the edge 
Black Mesa's bench. 

In Rock Valley Cement, Block and Tile Judge Koutras rej< 
the operator's argument that a roadway and the berm requireim 
can only exist in circumstances which clearly show that the i 
materials are regularly hauled out of the mine along clearly 
defined haulage roadways designed and regularly used for sucl 
purposes. The cited decision is not controlling as there is 
roadway use whatsoever of the 60 foot area under discussion . 
the instant case. 

In Mesa v. Peabody Coal Company , the arguments concernet 
whether the roadway in question was elevated and whether a 
distinction existed between an access road and a haulage roa< 

The parties waived further briefs after the supplemental 
hearing but the oral arguments were entered on the record. 

The Secretary initially claims El Paso Rock Quarries , sj 
is controlling since identical standards are involved. This 
point has been addressed and found to be without merit. 

The Secretary further argues that the differences betwe< 
the El Paso case and this case are not crucial. Specifically 
is contended the distance the Peabody trucks operate from th< 
edge of the bench relates to gravity and not to the fact of < 
violation . 


The Secretary states that not requiring berms would less' 
the safety of the miners. This issue has been reviewed and f 
to be without merit. 

In its post-trial brief filed after the initial hearing 
Peabody also raised certain issues. These require discussion 

Peabody asserted it should prevail because the regulatio 
vague and lacks clarity. Peabody further cites the failure o 
MSHA to previously enforce the regulation at this site and 
elsewhere as to coal seam benches. 

The foregoing position is basically a plea in estoppel, 
it is established that estoppel does not apply against the 
federal government. Cf. King Knob Coal Company , 3 FMSHRC 141 
1421 (1981). 

Peabody also argues that its time study (Witness North- 
ington) and its video tape (Exhibit U) are not offered to pro 
that MSHA's enforcement of § 77.1605(k) causes a greater haza 
But it argues that if MSHA interprets the regulation in such 
way that dangers are increased then that interpretation is no 
correct. In short, Peabody agrees that berms on an elevated 
roadway increase safety. But a coal bench is not a roadway a 
if MSHA interprets it to be so then MSHA is wrong because the 
is a clear increase in danger. It is axiomatic that the grea 
the exposure to the hazard, the more likely an accident. 
Peabody's uncontroverted evidence establishes that the placem 
of berms can be hazardous (Tr. 143). Further, the type of be 
MSHA requires here (some 58 miles) are transient. Their dura 
can be as short as three hours (Tr. 144). But a berm on a bo 
fide elevated roadway is not so transient (Tr. 83). 

While Peabody's video tape and support testimony were 
generally admissible it was basically a revisit to the diminu 
of safety, or, as it is sometimes called, the greater hazard 
doctrine. Peabody apparently anticipated an adverse ruling b 
cause it asserts that Penn Allegh , 3 FMSHRC 1392 (1981), is n 
controlling because the case dealt with explicit cabs and 
canopies regulations. But, in the instant case, the parties 
arguing over a relatively vague standard. 

I disagree. Peabody seeks to invoke the diminution of 
safety, or the greater hazard doctrine. In Penn Allegh the 


there are detailed regulations governing the processing of su 
petitions, 30 C.F.R. Part 44. 

In sum, Peabody's evidence seeking to establish the 
diminution of safety, or greater hazard doctrine, is rejected 

Peabody’s further arguments are that MSHA failed to offe 
a witness the inspector who wrote the citation and in additio 
failed to offer in evidence the citation itself. These argum 
lack merit. Inspector Denning testified as to the issuance o 
the citation (Tr. 28). He further authored Exhibit Pi, an ex 
tensive report of this fatality. In Exhibit Pi MSHA entered 
finding as follows: "A berm was not provided on the elevated 
outer back of the haulage road in pit 001-0 from Ramp C for a 
distance of about 600 feet along the Blue seam coal bench, a 
violation of Section 77.1605(k), 30 CFR." 

Peabody’s claim that MSHA's interpretation would shut do 
the surface coal mine operations in the United States is 
rejected . 

Peabody has obviously not shut down this surface coal mi 
operation at the Black Mesa Mine in Navajo County, Arizona. 
Peabody's evidence and argument that the mines in the eastern 
part of the United States would be shut down must await the d 
tailed evidence in such a case. In short, I decline to rule 
hypothetical situation particularly here, where I fail to fin 
violation . 

For the reasons stated herein I conclude that Citation 
2006837 and all penalties should be vacated. 

Citation 2006838 

In this citation the Secretary of Labor seeks a civil 
penalty of $241 because Peabody’s employee Yazzie failed to v, 
a seat belt thereby violating the mandatory standard publishe 
30 C.F.R. § 77.1710(i) which provides: 

Each employee working in a surface coal mine or 
in the surface work areas of an underground coal 
mine shall be required to wear protective clothing 
and devices as indicated below: 

(i) Seat belts in a vehicle where there is a danger 
of overturning and where roll protection is provided. 


Summary of the Evidence 


All of the evidence relating to this citation was he< 
the initial hearing of the case in December, 1983. Neith* 
sought to offer evidence on this subject at the supplemeni 
hearing. 

MSHA's evidence shows that Yazzie was not wearing a i 
belt at the time of the accident (Tr. 28; Exhibit Pi). M! 
its written report, concluded the failure to wear the seal 
in the vehicle was a ' contributing factor to Yazzie's deatl 
(Exhibit PI) . 

Peabody's mine superintendent indicated that the com{ 
quires that seat belts be worn. The workers are informed 
requirement through task training, annual retraining, ind: 
contacts and general discussion (Tr. 153). 

If an employee is caught not wearing a seat belt he : 
a warning. If it occurs again he receives a written warn; 
153) . 


Peabody's safety manager and its pit boss confirmed t 
superintendent's testimony. Further, he indicated that t\ 
company reinstalls seat belts if they are damaged or remo\ 
117, 120, 121, 129, 147). Equipment operators have been c 
ciplined for failing to wear seat belts (Tr. 130, 148, 14! 
discipline graduates to suspension or discharge (Tr. 130). 

Discussion 


The Secretary, in his post trial brief, is aware of t 
Commission decision in Southwestern Illinois Coal Corporat 
FMSHRC 1672, (October 1983). But the Secretary claims the 
majority decision violates the long line of strict liabili 
cases imposed by the Act. Further, the Secretary argues t 
minority view is more persuasive. 

The Secretary's contentions are rejected. I am oblic 
follow the majority view in Southwestern Illinois Coal 
Corporation. 

The Secretary apparently anticipated this ruling and 
argues that, in any event, Peabody has not satisfied the c 
of North American Coal Company , 3 IBMA 93, cited in Southv 
Illinois . The Secretary's argument is this: Pit boss Cont 
had never given a written seat belt warning to anyone and 
unable to present actual examples of a warning. I agree t 


lere there have been written disciplinary actions. But he 
idn't brought such notices to the hearing (Tr. 140-150). 

On this record witnesses Contratto, Johnson and Cook 
stablish that Peabody was diligent in the enforcement of its 
*at belt regulation (Tr. 120, 121, 129, 130, 153, 154). 
mthwestern Illinois criticized the operator because the wear) 
belts was delegated to the discretion of each employee. Thi 
; not the situation here. The witnesses establish that Peaboc 
.s diligent in its enforcement of the seat belt regulation. 

I further note that no facts indicated that the company kr 
izzie had his seat belt off at the time of the accident; if, i 
ct, it was off (Tr. 29). 

I reject the Secretary's arguments. 

For the foregoing reasons Citation 2006838 and all penalti 
lerefor should be vacated. 

Conclusions of Law 


Based on the entire record and the factual findings made i 
ie narrative portions of this decision, the following con- 
usions of law are entered: 

1. The Commission has jurisdiction to decide this case. 

2. Peabody did not violate the mandatory standard publish 
30 C.F.R. § 77.1605(k), and all proposed penalties therefor 

iOU Id be vacated . 

3. Peabody did not violate the mandatory standard publish 
30 C.F.R. § 77.1710(i), and all proposed penalties therefor 

ould be vacated. 


ORDER 


Based on the foregoing facts and conclusions of law I ente 
e following order: 

1. Citation 2006837 and all proposed penalties therefor s 
CATED. 
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SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHAJ, 

ON BEHALF OF 
GREGORY BROWN, 

Complainant 

v. • 

A & L COAL COMPANY, INC., 

Respondent 


DISCRIMINATION PROCEEDING 

Docket No. SE 84-51-D 
MSHA Case No. BARB CD 84-14 

No. 1 Mine 


DECISION 


Appearances: Darryl A. Stewart, Esq., Office of the 

Solicitor, CJ.S. Department of Labor, 
Nashville, Tennessee, for Complainant; 
William R. Seale, Esq., Mitchell, Clarke, 
Pate, Anderson & Wimberly, Morristown, 
Tennessee, for Respondent. 

Before: Judge Broderick 


STATEMENT OF THE CASE 

In a complaint filed with the Secretary of Labor on 
January 27, 1984, Complainant Gregory Brown alleged that he 
was Reassigned from the position of cutting machine operator 
to-cutting machine helper on November 9,'1983 , was trans¬ 
ferred to the afternoon shift on November 21, 1983, and was 
discharged on December 21, 1983, all because of activity 
protected under the Federal Mine Safety and Health Act of 
1977. On April 2, 1984, the Secretary filed an application 
for temporary reinstatement on Brown's behalf. On April 3, 
1984, the Commission's chief Administrative Law Judge issued 
an order directing Respondent to temporarily reinstate 
Complainant in the position from which he was terminated or 
ia a comparable position with the same or equivalent work 
duties. Complainant was restored to the payroll and later 
returned to the job of cutting machine helper in accordance 
with the order. On April 20, 1984, Respondent filed a peti¬ 
tion for hearing on the order of temporary reinstatement. 
Pursuant to notice, a hearing was held in Clinton, Tennessee 



that the temporary reinstatement oraer snouia remain in 
effect based on my finding that the evidence failed to estab 
lish that Mr, Brown's complaint to the Secretary was 
frivolously brought. 

The Secretary filed his complaint with the Commission 
on May 4, 1984. Respondent filed its answer on May 21, 

1984. 


On May 18, 1984, Complainant left work because of condi 
tions he alleged were unsafe. Respondent treated his leav¬ 
ing as a voluntary quit. At the hearing, the parties agreed 
that I should decide whether Complainant’s leaving work on 
May 18, 1984, was for activity protected under the Act, and 
whether Respondent's refusal to put him back to work was 
violative of section 105(c). 

Pursuant to notice, the case was heard on June 12 and 
13, 1984, in Clinton, Tennessee. Gregory Brown, Don 
McDaniel, Henry W. Disney, Gary E. Lowe and Vernon Ray Hawn 
testified on behalf of Complainant; Oscar Phillips, Howard 
Goad, Jim Brubaker, Gary Phillips, and Arvil Daugherty 
testified on behalf of Respondent. Both parties have filed 
posthearing briefs. Based on the entire record, including 
the record made at the hearing on the temporary reinstate¬ 
ment order, and considering the contentions of the parties, 

I make the following decision. 

FINDINGS OF FACT V 

1. At all times pertinent to this proceeding, 
Respondent was the operator of an underground coal mine in 
Morgan-county, Tennessee, known as the N.O. 1 Mine. 

2. Complainant Gregory Brown was employed beginning in 
about 1979 by the BSD Coal Company, a predecessor to A s L 
Coal Company, as a cutting machine helper. in 1980 or 1981, 
he became a cutting machine operator. After a period of 
time off work, he was reemployed as a cutting machine oper¬ 
ator beginning March 15, 1981. in 1983, A s L Coal Company, 
Inc., took over the mine from BSD. Complainant continued 
working for the new company as a cutting machine operator. 


\/ Separate transcripts were made of the hearing on the 
temporary reinstatement order and the hearing on the merits. 
Citations to the former transcript are designated herein as 
TR(A)? the latter are designated TR. 



cutting machine at the subject mine, Complainant sustai 
electrical shocks from the frame of the machine which h 
become energized. Complainant told the mechanic Oscar 
Phillips and the foreman Carlos Lester that the machine 
shocking him but they both apparently.refused to believ 
him. 


4. Arvil Daugherty, the principal owner of Respon 
and the operator of the mine, knew on November 2 or 3 t 
the cutting machine "was getting hot," that is, it was 
shocking people (Tr. 336). 

5. The following day, November 3, Complainant not 

that the frame ground had been removed from the cutting 
machine. He told Oscar Phillips that it was against th 
to run the machine with the ground removed. Phillips 
replied: "You can run it or be replaced" (Tr. 17). Th 

machine, however, had been torn down to try to determin 
it failed to shut off. It was not operated on November 
the day shift. 

DISCUSSION 

There is some conflict and confusion in the record 
to when the cutting machine frame became energized and 
the ground wire was removed. I accept Complainant's te 
mony as to his being shocked when contacting the frame, 
as to his complaints to Phillips and Lester. I accept 
Phillips' testimony that the machine was "torn down" tc 
attempt to locate the problem on Thursday, November 3, 

6. ~On November 3 , 1983, after his__shift, Complain 
attempted to call the local MSHA office "to report the c 
tion of the cutting machine, but it was closed. He ask 
his wife to call the following day. His wife called tt 
MSHA office on November 4, 1983 , and an inspector came 
the mine the same day. 

DISCUSSION 

Respondent argues that Complainant's testimony tha 
wife called MSHA is hearsay and insufficient proof that 
a call was made. There is no dispute that in fact a ca 
was made, which resulted in an MSHA investigation. Sin 
this is so, I accept Complainant's testimony that his v\ 
made the call as probative evidence that she did so. 
Whether technically hearsay or not, the testimony is in 
ently trustworthy and is corraborated by other evidence 


7. Don McDaniel, a Federal coal mine electrical inspec¬ 
tor came to the subject mine on November 4, 1983, at about 
9:00 a.m. Following an inspection he issued an imminent, 
danger withdrawal order under section 107(a) of the Act, 
because of 11 temporary splices in the trailing cable of the 
cutting machine, because the frame ground was removed from 
the frame of the machine and the ground wire had 300 volts 
of electricity coming from a short in the cable. The 
machine was energized but was not being operated at the time 
the order was issued. He also issued citations charging 
violations of 30 C.F.R. § 75.603 and 30'C.F.R. § 75.701-3 
for the same conditions. When he arrived at the mine, the 
inspector told Daugherty that he was there on a complaint 
concerning the cutting machine. Daugherty asked him if it 
was a man or a woman who made the complaint. Complainant 
had previously told some of the miners that his wife called 
MSHA. 


8. The order and citations were terminated at 2:00 p.m, 
on November 7, 1983, after a new trailing cable was installec 
on the cutting machine and the ground wire was attached to tl 
machine. Respondent had ordered a new cable for the machine 
on the day before the inspection. 

9. During the period from January to November, 1983, 
Respondent on a number of occasions had to repair or replace 
the hydraulic pump on the cutting machine operated by 
Complainant. (The same machine was also operated by another 
employee on the second shift). On about November 8, 1983, 
the foreman Carlos Lester told the operator Arvil Daugherty 
that the pump had quit working because it was too hot. 
Daugherty, decided to change Complainant to the job of 
cutting'machine helper "to see if it was-.him or the machine" 
that was causing the pump problem (Tr. 323). He received 
the same rate of pay ($8 per hour) as a helper that he 
received as a machine operator. The problems with the 
hydraulic pumps did not continue after Complainant ceased 
operating the cutting machine. 

10. After about a week and a half as a helper on the 
day shift, Complainant was transferred to the night shift as 
a cutting machine helper. The night shift had been opened 
about "the first of November" . . . "or October," 1983 (TR A 
340-341). The reason it was opened was to produce more 
coal, since Respondent had a contract to sell all the coal 
it could produce. 


with tnree otner miners, one or wnom was Daugherty's son. 
Daugherty stated that the lay off was caused by having a 
stockpile of coal and "having extra men that we didn't need, 
He stated that Complainant was selected as one of those laic 
off because of the trouble with the cutting machine while h< 
operated it. Complainant worked at a>coal mine for a Clint 
Johnson for 3 weeks and 2 days at a wage of ?5 per hour 
after he was laid off by Respondent. 

12. On application of the Secretary, Complainant was 
ordered reinstated by an order issued April 3, 1984, and he 
was restored to the payroll and subsequently to the positioi 
of cutting machine helper. He was paid $8 per hour. 

13. Complainant continued working as a cutting machine 
helper until May 18, 1984. On that date (a Friday on the 
evening shift), four miners on the crew left the mine 
because of "the way he (Gary Phillips, the acting foreman) 
wanted to run the coal." The crew members thought it unsaf' 
to cut in a certain sequence but Phillips said "Well, it 
doesn't matter, we're going to cut it to get the coal" (Tr. 
56). Neither Complainant nor the other miners told the bos 
why they were leaving the mine. Complainant also testified 
that he had become ill from the fumes of a gasoline powered 
chain saw which was used underground to cut timbers, but he 
did not mention this to anyone. 

14. On Monday, May 21, 1984, Complainant reported to 
the mine office. Mr. Daugherty told him "You Quit, you 
ain't got no job" (Tr. 58). Complainant did not tell 
Daugherty why he left work on the previous Friday, but left 
the premises. 

15. About a week or 10 days after leaving Respondent* 
mine, Complainant went to work part time (16 to 24 hours pe 
week) in a junkyard at a wage of $4 per hour. 

STATUTORY PROVISION 

Section 105(c) of the Act provides in part: 

(c)(1) No person shall discharge or in 
any manner discriminate against or cause to 
be discharged or cause discrimination against 
or otherwise interfere with the exercise of 
the statutory rights of any miner, representa¬ 
tive of miners or applicant for employment in 
any coal or other mine subject to this Act 


or applicant for employment has filed or made 
a complaint under or related to this Act, 
including a complaint notifying the operator 
or the operator's agent, or the representative 
of the miners at the coal or other mine of an 
alleged danger or safety or health violation 
in a coal or other mine, or because such 
miner, representative of miners or applicant 
for employment is the subject of medical evali 
ations and potential transfer under a standarc 
published pursuant to section 101 or because 
such miner, representative of miners or appli¬ 
cant for employment has instituted or caused 
to be instituted any proceeding under or 
related to this Act or has testified or is 
about to testify in any such proceeding, or 
because of the exercise by such miner, repre¬ 
sentative of miners or applicant for employ¬ 
ment on behalf of himself or others of any 
statutory right afforded by this Act. 

(2) Any miner or applicant for employ¬ 
ment or representative of miners who believes 
that he has been discharged, interfered with, 
or otherwise discriminated against by any 
person in violation of this subsection may, 
within 60 days after such violation occurs, 
file a complaint with the Secretary alleging 
such discrimination. Upon receipt of such 
complaint, the Secretary shall forward a copy 
of the complaint to the respondent and shall 
cause such investigation to be made as he 
deems appropriate. Such investigation shall 
commence within 15 days of the Secretary's 
receipt of the complaint, and if the Secretary 
finds that such complaint was not frivolously 
brought, the Commission, on an expedited basis 
upon application of the Secretary, shall ordei 
the immediate reinstatement of the miner pend¬ 
ing final order on the complaint. If upon 
such investigation, the Secretary determines 
that the provisions of this subsection have 
been violated, he shall immediately file a 
complaint with the Commission, with service 
upon the alleged violator and the miner, appli 
cant for employment, or representative of 



opportunity for a hearing (in accordance with 
section 554 of title 5, United States Code, 
but without regard to subsection (a)(3) of 
such section) and thereafter shall issue an 
order, based upon findings of fact, affirming, 
modifying, or vacating the Secretary's 
proposed order, or directing other appropriate 
relief. Such order shall become final 30 days 
after its issuance. The Commission shall have 
authority in such proceedings to require a 
person committing a violation of this subsec¬ 
tion to take such affirmative action to abate 
the violation as the Commission deems appropri¬ 
ate, including, but not limited to, the rehir¬ 
ing or reinstatement of the miner to his 
former position with back pay and interest. 

The complaining miner, applicant, or represen¬ 
tative of miners may present additional 
evidence on his own behalf during any hearing 
held pursuant to this paragraph. 

ISSUES 

1. Whether the demotion of Complainant in November, 
1983, or his lay off in December 1983 , were caused by 
activity protected under the Mine Safety Act? 

2. Whether Complainant's leaving work in May 1984, an< 
Respondent's refusal to take him back constituted a constru< 
tive discharge for activity protected under the Act? 

3. If either or both of the foregoing questions are 
answered in the affirmative, to what relief is Complainant 
entitled? 

CONCLUSIONS OF LAW 

1. Respondent was at all times pertinent hereto a min< 
operator. Complainant was in Respondent's employ as a mine: 
The parties are subject to the Act, and I have jurisdiction 
over the parties and subject matter of this proceeding. 

2. In order to establish a prima facie case of discrii 
ination under section 105(c) of the Mine Act, a Complainant 
bears the burden of production and proof to show (1) that hi 
engaged in protected activity and (2) that an adverse actioi 


against him was motivated in any part by the protected acti' 
ity. Secretary on behalf of Pasula v. Consolidation coal 
Co. , 2 FMSHRC 2786 (October 1980), rev'd on other grounds 
sub nom. Consolidation Coal Co . v. Marshall , 663 F.2d 1211 
(3rd Cir. 1981), and Secretary on behalf of Robinette v." 
United Castle Coal Co ., 3 FMSHRC 803 (April 1981). In orde] 
to rebut a prima facie case, an operator must show either 
that no protected activity occurred or that the adverse 
action was in no part motivated by protected activity. If 
an operator cannot rebut the prima facie case in this 
matter, it may nevertheless affirmatively defend by proving 
that (1) it was also motivated by the miner's unprotected 
activities, and (2) that it would have taken the adverse 
action in any event for the unprotected activities alone. 
The operator bears a burden of proof with regard to the 
affirmative defense. Haro v. Magma Copper Co ., 4 FMSHRC 
1935, 1937 (November 1982). The ultimate burden of persua¬ 
sion that illegal discrimination has occurred does not shif 
from the Complainant. Secretary on behalf of Robinette v. 
United Castle Coal Co ., 3 FMSHRC at 818 n. 20. The Supreme 
Court approved the National Labor Relations Board's virtual 
identical analysis for discrimination cases arising under ti 
National Labor Relations Act. NLRB v. Transportation 
Management Corp. , 76 L.Ed. 2d 667 (1983). See also Boich v 
FMSHRC, 719 F.2d 194 (6th Cir. 1983) (approving the 
Commission's Pasula-Robinette test). 

3. The November and December 1983 incidents 

PROTECTED ACTIVITY 

I have found (Finding of Fact No. 3) that Complainant 
Brown told the mechanic and the section foreman on 
November-2, 1983, that he was receiving..ghocks from the 
frame of the cutting machine. These statements are clearly 
safety complaints and constitute activity protected under 
the Act. The following day, Complainant told the mechanic 
that it was against the law to run the cutting machine with 
the ground wire removed. I conclude that this statement wa 
protected even though it was made to the mechanic who was 
not technically a management employee. The telephone call 
to MSHA made by Complainant’s wife at his request to report 
the condition of the machine was also protected activity 
(Finding of Fact No. 6). The telephone call resulted in an 
MSHA inspection, and the issuance of an imminent danger 
closure order and a citation. Insofar as Complainant 
initiated.and was involved in these activities, he was 
l’nvnlupr! in art-iuihipfi nrnl-o^forl u,' a «t- 


ADVERSE ACTION 


On November 9, 1983, Complainant’s job was changed froi 
cutting machine operator to cutting machine helper. 
Respondent paid all its miners the same wage and thus 
Complainant did not suffer a reduction in pay when his job 
was changed. However, the job was less desirable and 
required less skill. I conclude that the job change consti¬ 
tuted adverse action. On about November 18, 1983, 
Complainant was transferred from the day shift to the even¬ 
ing shift. He continued to work as a cutting machine helpei 
Although Complainant found the evening shift less desirable 
for personal reasons, I cannot conclude that the job change 
in any way downgraded his position. I therefore conclude 
that it did not constitute adverse action. On December 21, 
1983 , Complainant was laid off. This clearly constituted 
adverse action. 

CAUSAL CONNECTION 


Complainant Brown was downgraded on November 9, 1983, 
and laid off on December 21, 1983 . Were either or both of 
these adverse actions motivated i_n any part by the protectei 
activity described above? Respondent in the person of 
Daugherty was aware of the unsafe condition of the machine 
(Finding of Fact No. 4). Respondent in the person of sec¬ 
tion foreman Lester and mechanic Phillips knew that Gregory 
Brown was complaining about the unsafe condition of the 
machine. When the inspector came to the mine, Daugherty 
asked him whether "a man or a woman called him." Daugherty 
had no explanation for this rather odd question except 
"curiosity" (Tr. 339 ). I conclude (1) that Daugherty wante' 
to knew .who made the complaint and (2) jthat he thought an 
answer to his question (which was not given) would give him 
a clue. Although there is no direct evidence of this, I 
infer in part from Daugherty's evasive answers to the 
question at the hearing on the temporary reinstatement orde 
as to whether - Daugherty inquired as to the source of the 
call to MSHA (Tr. A 74-75), that Daugherty believed Gregory 
Brown had the call made to MSHA. The withdrawal order was 
terminated November 7, and Complainant was demoted to helpe 
on November 8, 1983, I conclude that one reason for the 
demotion was the protected activity referred to above. 
Complainant therefore has made out a prima facie case of 
discrimination under the Mine Act for this demotion. On 
December 21, 1983, Complainant and three others were laid 
off (one of them, Daugherty's son, was call back after the 
Christmas vacation) ostensibly because too much coal was 


how he determined which employees to lay off is confusin' 
and not entirely convincing. I conclude that here too „h' 
was motivated in part to lay off Gregory Brown because o 
Brown's protected activity. 

The more difficult question in this case is whether 
evidence shows that Respondent would have taken the adve 
action against Complainant for unprotected activity alon' 
I have accepted as factual Respondent's contention that 
had unusual problems with hydraulic pumps on the cutting 
machine while Complainant was operating it, and these 
problems disappeared after Complainant was taken off the 
machine. (Finding of Fact No. 9). Although Complainant 
apparently regarded as a good worker by his foreman (who 
not called as a witness by Respondent), it was reasonabL 
for management to remove him as machine operator "to see 
it was him or the machine" which caused the trouble. I ■ 
elude with respect to the removal of Complainant from hi: 
machine operator's job. Respondent would have taken this 
action for unprotected activity alone. What about the 
lay-off? When asked why he laid off Complainant rather 
some other employees, Daugherty answered "well, I had we: 
almost trouble-free with the cutting machine for almost . 
month and maybe a little longer, was’nt having no more 
troubles. He had cost me a lot of money in the past" (T 
326). There is some evidence attempting to show that 
Daugherty was also motivated in part because Complainant 
sister was responsible for the jailing of Daugherty's so: 
I do not accept this latter evidence as showing motivate 
for the lay off. I do not believe Daugherty's rather 
evasive statement that it was a motive. However, the ev 
dence-concerning the problems with the-.pump shows a reas* 
able and credible motivation, and I accept it as establi: 
that the lay off was motivated in part by Complainant's 
unprotected activities. Much more difficult to answer i, 
question whether the adverse action would have been takei 
the unprotected activities alone. The burden of proving 
is an affirmative defense is on Respondent. Considering 
confusing and conflicting testimony of Daugherty, I cone 
that it has not carried its burden. I conclude therefor* 
that the evidence establishes that Complainant was laid < 
on December 20, 1983, in violation of section 105(c) of ■ 
Act. 


PROTECTED ACTIVITY 


Complainant's leaving work on May 18, 1984, resulted 
m a reasonable, good faith belief that continuing to work 
irected would be unsafe. Therefore, his leaving work 
protected activity. Pasula, supra . However, an 
loyee who leaves work for safety reasons is required to 
mmunicate or at least attempt to communicate, to some 
resentative of the operator his belief in the safety or 
1th hazard at issue." Secretary/Duhmire and Estle v. 
them Coal Company , 4 FMSHRC 126 , 133 (1982). In the 
e before me, the evidence shows that neither Complainant 
any of the other miners who walked off the job with him 
e any attempt to tell management of their safety concerns, 
plainant had a pending case with the Commission at the 
e, was represented by the Solicitor of Labor, and had 
n reinstated to his job by a Commission order. He 
arly cannot be heard to plead ignorance of his rights and 
ponsibilities under the Act. 

ADVERSE ACTION 

When Complainant returned to the mine the following 
k day, he was told by the operator, Daugherty, that he 
quit. This is adverse action. However, he again failed 
make any reference to his safety complaints. I conclude 
t no violation of 105(c) of the Act was shown because of 
plainant's failure to communicate his safety concerns 
her before leaving the mine or when the adverse action 
urred. The complaint of discrimination based on the 
18-21 incidents must therefore be dismissed. 

RELIEF 


Based on the above findings of fact and conclusions 
law, I conclude: (1) Respondent did not violate 
ton 105(c) of the Act by assigning Complainant to a dif- 
ent job on or about November 8, 1983 ? (2) Respondent vio- 

ed section 105(c) of the Act in discriminating against 
plainant by laying him off on December 20, 1983; 

Respondent did not violate section 105(c) of the Act in 
ating Complainant's leaving the job on May 18 , 1984 , as a 
untary quit and refusing to rehire him on May 21, 1984. 
plainant is entitled to back pay from December 21 , 1983, 
the date he was rehired pursuant to the order of tempor- 
reinstatement with interest thereon based on the formula 
out in the case of Secretary/Bailey v. Arkansas-Carbona , 


should be offset against his entitlement. 


ORDER 


Respondent is ORDERED to pay Complainant back wages 
from December 21, 1983 to the date of his reinstatement pu: 
suant to Commission order with interest thereon as set out 
above, less any interim wages received in other employment 
Respondent is ORDERED to expunge the employment records of 
Complainant of all references to his discharge on 
December 21, 1983. 

Counsel are directed to confer and attempt to agree oi 
the amount due pursuant to the above order and notify me 
within 30 days of their agreement or inability to agree. 
This decision is not final until a supplementary order is 
issued on back pay and interest. 

The complaint of discrimination based on the May 18-2. 
1984, incidents is DISMISSED. 





.James A. Broderick 
Administrative Law Judge 
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Department of Labor, 280 U.S. Courthouse, 801 Broadway, 
Nashville, TN 37203 (Certified Mail) 

William R. Seale, Esq., Mitchell, Clarke, Pate, Anderson & 
Wimberly, P.O. Box 1066, Pless Professional Building, 
Morristown, TN 37814 (Certified Mail) 


/fb 



NOV y 1984 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 

v. 

UNITED STATES STEEL 
CORPORATION, 

Respondent 

UNITED STATES STEEL 
CORPORATION, 

Contestant 

v. 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Respondent 

LOCAL UNION NO. 1938, 

DISTRICT 33, UNITED 
STEELWORKERS OF AMERICA, 
Representative of the Miners 


CIVIL PENALTY PROCEEDING 

Docket No. LAKE 82-35-M 
A.O. No. 21-00820-05031 V 

Minntac Mine 

CONTEST PROCEEDING 

Docket No. LAKE 82-6-RM 
Order No. 486720; 9/10/8] 

Minntac Mine 


DECISION ON REMAND 


Before: Judge Broderick 

On August 3 0, 1984, the Commission reversed my findinc 
that there had not been an intervening clean inspection of 
the subject mine between the issuance of the contested 
104(d) (2) order issued on September 10, 1981, and the prioi 
104(d) (1) order issued on March 31, 1981. However, the 
Commission affirmed my finding that the operator violated t 
mandatory standard involved and remanded the case for modif 
cation of the order based on new findings concerning whethe 
the violation was caused by the operator's unwarrantable 
failure to comply with the standard, and concerning whethei 
the violation was significant and substantial. The Commiss 
decision states (page 8, fn. 3) that the contested order 



104(d) (1) withdrawal order (issued at this mine on 
March 31/ 1981) can only be followed by a 104(d)(2) order 
(assuming no intervening clean inspection), and not by a 
104(d)(1) order. Where a clean inspection has intervened 
as in this case under the Commission decision, a violation 
can only be citod as a 104(a) citation or a 104(d) (1) 
citation. 

Following remand, I issued a briefing schedule order 
on September 6, 1984. Both parties have filed briefs. 
Based on a reconsideration of the entire record, the 
Commissions decision on review, and the contentions of the 
parties, I make the following decision. 

THE VIOLATION 

The standard found to have been violated in this case 
requires that "safety belts and lines shall be worn when 
men work where there is danger of falling." Therefore, 
the violation ipso facto involves a safety hazard, namely 
the danger of falling. 

UNWARRANTABLE FAILURE 

My prior decision concluded that the violation was 
caused by the unwarrantable failure of the operator based 
on the fact that it was committed by a foreman who repre¬ 
sented management. The Commission found my conclusion to 
be insufficiently explained for meaningful review by the 
Commission. 

The most complete discussion of the meaning of the 
term "unwarrantable failure" .is contained in the Interior 
Board of Mine Operations Appeals decision in the case of 
Ziegler Coal Company , 7 IBMA 280 (1977) . The Board said 
at pages 294-295: 

"Usually/ where liability is dependent 
upon a determination of fault with regard to a 
person's knowledge, the fault typically concerns 
the person's knowledgeability as to matters of 
fact ♦ Given the foregoing and inasmuch as the 
literal language of section 104(c) [of the Coal 
Act] implies that the fault encompassed in the 
'unwarrantable failure' requirement is of the 
typical kind, we are of the opinion that both 



about an operator’s failure to abate conditions 
or practices the operator knew or should have 
known existed and therefore should have abated 
prior to discovery by an inspector." (Emphasis 
in the original. ] 

Applying this rather ponderous language to the facts of 
this case, the foreman did not wear a safety belt "where a 
danger of falling should have been recognized under the 
circumstances" (Commission Dec. p. 4). The foreman assertec 
that the practice was not dangerous. The violation by its 
very terms involved a danger. I found that it occurred and 
the Commission affirmed. The foreman knew of the exposure 
(he could have fallen 18 feet) . In the words of the Zieglei 
decision, this was a matter of fact. He should have known 
of the danger. Therefore, the foreman knew or should have 
known that the violative conditions or practices existed or 
occurred. 

Is the knowledge of the foreman imputable to the 
operator? 

In Pocahontas Fuel Co ., 8 IBMA 136, 147-8 (1977), 
aff'd Pocahontas Fuel Co. v. Andrus, 590 F. 2d 95 (1979), 

t he Bo a r cT found u nwa r r a n ta b 1 e f a i lure to comply on the 
basis that "the knowledge or constructive knowledge" of a 
preshift examiner was "properly imputable to Pocahontas." 

In the case of Secretary v. Ace Drilling Co . , 2 FMSHRC 
790 (1980), the Commission stated (in a penalty case) at 
pages 790-1: "In determining liability for conduct regulate 
by the Act, the actions of the foreman cannot be separated 
from those of the operator. The foreman acts for the 
operator." 

I conclude that where a foreman knew or should have 
known that he was engaging in a practice, which practice is 
found to be a violation of a mandatory standard, the operate 
can be found to have unwarrantably failed to comply with the 
standard. 

SIGNIFICANT AND SUBSTANTIAL 


I-n my prior decision, I did not make findings on the 
question whether the violation was significant and sub¬ 
stantial, because such findings are unnecessary in deter¬ 
mining the propriety of a 104(d) (2) order. However, they 
are necessary in determining whether a 104(d) (1) citation 
or a 104(a) citation should have been issued. My decision 



rouna tnat. wnen cne roreman exited tne cooler, mere 
two openings through which he could have fallen to a 
zone more than 18 feet below. I concluded that ther 
"a danger of falling." As I previously explained th 
violation by its terms implies that it could contrib 
to a hazard. The hazard (falling 18 feet) clearly i 
reasonably likely to result in serious injury. See 
Secretary v. Mathies Coal Company 6 FMSHRC 1 (1984). 

Therefore, I conclude that the violation was of 
nature as could significantly and substantially cont 
to the cause and effect of a mine safety or health h 

ORDER 


Based upon the above findings and conclusions, 
ORDERED that Order No. 486720 is MODIFIED to a 104(d 
citation. The findings, conclusions and order relat 
the civil penalty proceeding in my decision of June 
were not directed for review, and therefore are not 
the order of remand. 


: jaAA<U- $ Jsfj t v r 

James A. Broderick 
Administrative Law Juc 
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SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSIIA) , 
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v. 

TRI-CITY PAVING COMPANY, 

Respondent 


CIVIL PENALTY PROCEEDING 

Docket No. LAKE 84-51-M 
A.C. No. 21-02824-05501 

Cap * s Pit 


DECISION APPROVING SETTLEMENT 


Before: Judge Broderick. 

On November 7, 1984, the Secretary filed a motion to 
dismiss and approve a settlement agreement involving the two 
alleged safety violations involved in this proceeding. 

The violations were originally assessed at $3,300 and 
the parties propose to settle for $2,150. 

The withdrawal order charging a violation of 30 C.F.R. 

§ 56.3-5, and the citation charging a violation of 30 C.F.R. 
§ 56.3-1 both were issued following an investigation of a 
fatal accident, in which a front-end loader operator was 
killed when the bank under which he was working caved 
engulfing him and the loader with material from the pit 
wall. The order charged Respondent with working under a 
loose and dangerous bank and was originally assessed at 
$3,000. The citation charged Respondent with failing to 
establish standards for the safe control of pit walls. It 
was originally assessed at $300. 

Respondent is a small operator and has had no history 
of violations in the 24-month period preceeding the order 
and citation herein involved. 

The motion states that the proposed penalty reductions 
(to $2,000 and $150) are justified because the Respondent's 
negliqence was deemed moderate. The operator of the front-e 
loader had put himself in a dangerous position by working tc 



safety meetings not to move too close to tne nignwan. me 
violation of 30 C.F.R. § 56.3-1 was considered a technical 
violation and would not in itself contribute to a hazard. 


I accept the representations in the motion and conclude 
that the settlement is in the public interest. 


Therefore, the motion is GRANTED and Respondent IS 
ORDERED to pay the agreed amount, $2,150 within 30 days of 
the date of this order. 


CLV'J.S- i /j 



James A. Broderick 
Administrative Law Judge 


Distribution: 

Miguel J. Carmona, Esq., Office of the Solicitor, U.S. 
Department of Labor, 230 South Dearborn Street, 8th Floor, 
Chicago, IL 60604 (Certified Mail) 

Timothy H. Chirhart, Esq., Hollihan & Neils, Executive Plaza 
Building, 1011 Second Street North, Box 307, St. Cloud, MI 
56302 (Certified Mail) 
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ETARY OF LABOR, 

NE SAFETY AND HEALTH 
'MINISTRATION (MSHA) , 
Petitioner 


CIVIL PENALTY PROCEEDING 

Docket No. VA 84-17 

A.C. No. 44-00246-03 50 2A-A-59 


v . 

PH B. NECESSARY, 

Respondent 


J W L Construction Co., Inc., 
Pocahontas No. 1 Mine 


DECISION 


arances: Edward H. Fitch, Esq., Office of the Solicitor, 

U.S. Department of Labor, Arlington, Virginia, 
for Petitioner? 

William B. Talty, Esq., Tazwell, Virginia, for 
Respondent. 

re: Judge Koutras 

Statement of the Case 

This is a civil penalty proceeding brought by the petitioner 
nst the respondent pursuant to § 110(c) of the Federal. Mine 
ty and Health Act of 1977 , 30 U.S.C. § 820 (c), charging the 
ondent an alleged "knowing" violation of mandatory safety 
dard 30 C.F.R. § 77.200. At the time of the alleged 
ation, the respondent was employed by the J W & L Constructic 
any, an independent contractor doing some repair work 
mine refuse storage bin located at a mine owned and 
ated by Island Creek Coal Company, Respondent was the site 
man in charge of the repair work. Following a structural 
apse of the structure, resulting in the death of 
e miners, and following an investigation by MSHA, the 
ractor, mine operator, and the named respondent in this 
were charged with violations. 

On November 9 , 1982 , a section 104(d) (1) citation, No. 2043(1 
issued to both the mine operator and the independent contract 
were charged with a violation of 30 C.F.R. § 77.200, and the 
ition or practice cited is described as follows: 



accidents and mjura.es. Repair ana maintenance 
work performed by an independent contractor, 
j W & L Company, Inc., during miners' vacation 
(June 20 - July 11, 1982) resulted in the 
facility being left structurally unsound because 
two of the six bin support columns (stub columns) 
were not positioned during reinstallation to 
align with the main support columns. A resultant 
structural collapse of the facility occurred on 
August 24, 1982, fatally injuring three miners. 

James D. Lafon and Joe Necessary were the responsible 
officials for J W & L Company, Inc., during the 
repair work. Joe Shortt (plant foreman) and 
Mike Cole (Assistant maintenance foreman) were 
the responsible officials for the Virginia 
Pocahontas Preparation plant facilities during 
the repair work. This citation is issued jointly 
to both the production operator . (Citation No. 

2043639 dated 11-9082) and the independent 
contractor (Citation No. 2043640 dated 11-9-82) 
for the violation described above. 

On or about January 16, 1984, pursuant to 30 C.F.R. Part 1 
MSHA 1 s Office of Assessments served the respondent with a 
proposed civil penalty assessment of $1,000 for the foregoing 
violation under section 110(c) of the Act. Respondent was char 
with knowingly authorizing, ordering, or carrying out the 
independent contractor's violation of 30 C.F.R. § 77.200, as 
cited in the aforementioned citation. He contested the citatio 
and MSHA filed the instant proposal for assessment of civil pen 
against him. 

According to the information furnished by MSHA's counsel 
during the hearing in this case, Island Creek Coal Company, 
the operator of the Pocahontas Mine, has paid a civil penalty 
assessment in the amount of $240, in satisfaction of the citati 
(Tr. 4). Counsel also advised that in a proceeding before 
Commission Judge Gary Melick, Docket VA 8^-47, the Judge on or 
about January 13, 1984, : approved a settlement calling for 
the contractor to pay 'a civil penalty assessment of $9,000 
in satisfaction of the citation (Tr. 5, 25). 

Issues 


Whether respondent Joseph B. Necessary, acting as an agent 
of the contractor mine operator, knowingly authorized, ordered, 


; t. 


i.tional issues raised by the parties are identified and 
3 in the course of these decisions. 

jplicable Statutory and Regulatory Provisions 

The Federal Mine Safety and Health Act of 1977 , 30 
801 et seq . 

Commission Rules, 20 C.F.R. § 2700.1 et seq . 

Sections 110(a) and 110(c) of the Act. Section 110(a) 
for assessment of civil penalties against mine operators 
utions of any mandatory safety or health standards, 

Lon 110(c) provides as follows: 

Whenever a corporate operator violates a mandatory 
health or safety standard or knowingly violates 
or fails or refuses to comply with any order 
issued under this Act or any order incorporated 
i.n a final decision issued under this Act, except 
an order incorporated in a decision issued under 
subsection (a) or section 105(c) , any director, 
officer, or agent of such corporation who knowingly 
authorized, "ordered, or carried out such violation , 
failure, or refusal shall be subject to the same 
civil penalties , fines, and imprisonment that 
may be imposed upon a person under subsections (a) 
and (d) (emphasis added). 

3.F.R. § 77.200, provides as follows: 

All mine structures, enclosures, or other facilitires 
(including custom coal preparation) shall be main¬ 
tained in good repair to prevent accidents and 
injuries to employees. 

"agent is defined in Section 3(e)' of the Act (30 U.S.C. 

) to mean "any .person charged with responsibility for 
= tion of all o'r part of a coal mine or other mine 
upervision of the miners in a coal mine or other mine. 1 ' 

' ons 


parties stipulated as to jurisdiction, and the fact that 
undent was employed by the independent contractor 


i 



MSHA investigation, the respondent was cited for the 
which is the subject of this case (Tr. 6-7) . 


violatioi 


The parties stipulated as to the authenticity of MSHA's 
official report of investigation, exhibit P-1, and they agreec 
that the citation issued by MSHA Inspector Jerry Wiley in 
this case was the result of the investigation conducted by 
MSHA (Tr. 7). MSHA's counsel pointed out that the report 
(exhibit P-1), was issued on August 24, 1982, but that a fina! 
was not released until March 2, 1983, after the citation issu< 
Counsel explained that the August 24, 1982, "preliminary repo] 
including the date contained therein, formed the basis for 
the issuance of the citation by Mr. Wiley. Counsel also i.ndi( 
that Mr. Wiley had no ' independent knowledge of the facts 
leading to the collapse, other than the report of investigate 
and the parties agreed not to call him as a witness in this 
proceeding since the author of the report, MSHA Inspector 
Dale Cavenaugh, would testify (Tr. 9-10). 


Petitioner's Testimony and Evidence 


Ernest M. Cole, Yard Foreman, Island Creek Coal Company, 
testified that at the time of the accident he was employed 
at the mine as the Assistant Outside Maintenance Foreman. Du: 
the miners' vacation period in 1982, he was responsible for 
maintenance and repair work at the preparation plant, and 
he confirmed that he occasionally observed the work being 
performed on the bin structure in question. He confirmed 
that he was aware of the fact that the top of the bin had bee: 
removed for repairs, and that during the removal process the 
crane used to lift it off collapsed. He also was aware of 
the fact that Mr. Necessary was the site foreman for the 
J w & L company performing the work on the bin (Tr. 33-37) . 

Mr. Cole stated that he was concerned that the repair 
work would not be completed by the contractor by the time 
miners' vacation ended, and he indicated -that once the bin 
was removed and on the ground, work was not progressing during 
the second week (Tr. 3»7). Mr. Cole confirmed that the bin 
stub columns were welded to the structure while it was on 
the ground, and he indicated that he was aware of no engineer 
from the contractor or Island Creek reviewing the work being 
performed by the contractor (Tr. 38). 

Mr. Cole stated that once the bin was replaced, he went 
to the top to make sure that the belt was operable so that 








(Tr. 73) . 


Mr. Young stated that Mr. Necessary was supervising 
the work he and Mr. Stewart were performing. He also 
confirmed that this was the first time he had ever taken a 
top off a bin structure and replaced it after repairs, and 
he indicated that in his past experience the entire bin 
structure was simply replaced. The job for Island Creek 
was the first time he had ever taken off the top of a bin 
above the funnel. He confirmed that the new portion of th 
bin which he worked on had been prefabricated in two piece 
and that he and Mr. Stewart simply welded them together 
while it was on the ground. They also added the stub colu 
which had been cut off the old bin. Mr. Young was not pre 
when the old bin was lifted off and lowered to the ground 
(Tr. 74-76). 

Mr. Young explained how the six stub columns were wel 
to the bin structure while it was on the ground, and he 
indicated that measurements and "plumbing" were done to 
insure that they were on straight. This work was finished 
late in the second week of the vacation period. Once the 
columns were on, the crane lifted the bin in place on top 
of the structure, and once one of the columns was aligned, 
he and Mr. Stewart began the welding process from inside t 
bin, working their way around. He described the process 
as follows (Tr. 79-82): 

Q. When you put that bin in place with 
six columns, you assumed that the other 
five were in line because this one was 
in line? 

A. Yes, I would say that's what we done 
because there was no way of setting it and 
telling because it wasn't a perfect circle. 

We had to draw .it in in places. In some 
places it would stick out, and in some places 
it would be on the inside. 

Q. It did not quite fit; did it? 

A. No, not perfect. I have never put any¬ 
thing together like that that did [sic] . 


Q. I am sorry, I didn't get your last answer. 


A. 


Yes, sir. 


Q. How was the new bin marked for tho 
columns to be put on? This is when it was 
down on tho ground. 

A. We just got the center of one column and 
started with it and marked the rest of them 
as we went around, mark the centers. 

Q. Was the mark put on the bin for the center 
of the column or the edge of the column? 

A. Well, we got the center of the column 
and then we measured the thickness of the 
beam and marked the edges so we could see. 

If it had been the center, you wouldn't 
have able to put it on there right, so we 
marked it for the edges of the beams. 

Q. When you set the new bin on top of the 
old columns, you only lined up one column? 

A. Well, that's all we could line up at the 
time. 

Q. After it was put in place, lined up on that 
one column, did the crane disconnect from the 
bin and you started your welding process? 

A. No, sir. We left the crane hooked to it 
until we worked it around and got it all .the 
way around. 

Q. The crane was in place holding the bin 
while you did the welding/ around the structure? 

A. On' the inside. 

Q. On the inside? 

A. Yes, sir. 

Q. So you got inside the bin and you welded a 
circle around the bin where it joined with the 
cone? 



A. No, sir. 

Q. So the inside was fully beaded? 

A. Yes, sir. 

Q. Did the crane go away then after you 
finished that? 

A. To the best of my recollection it did. 

Q. Is this one of the long days that you worked? 
A. That we welded? 

Q. Yes. 

A. Yes, sir. 

Q. Putting the bin in place. 

A. Yes, sir. 

Q. Is that the day you worked about 20 hours? 

A. Probably so. 

Q. You welded the whole inside? 

A. Yes. 

Q. Did you start welding the outside that day? 

A. No, sir. 

Q. You went home when you finished on the inside? 

A. Yes, sir, wo went home when we got the inside 
made up and the belt put back on top and they star 
running rock through. They started it up. We did 
the work on the outside while they was running. 

Q. So the actual welding of the stub columns took 
place -~ 

A. While they was running rock in the bin. 

Q. After miners' vacation? 


Q. You did another weld on the outside 
of the bin all the way around? 

A. Yes. 

Q. How did you match up the columns, 
the stub columns? 

A. They were matched when they come 
around, all except one was a couple inches 
off. One of the two bins weren't the same 
size. When we drawed it around it was a 
slight bit larger, so it throwed one of the 
columns off a couple of inches, to the best 
of my remembrance. 

Q. Did you bring that to Mr. Necessary's 
attention? 

A. Yes, sir, later in that week we did. 

Q. Did you do the welding of that column before 
he knew about it? 

A, I don't recall. I am not sure. 

Mr. Young was shown a copy of a signed statement he 
gave to MSHA's special investigator on July 9 , 1984 , and he 

acknowledged that it is his statement (Tr. 84? exhibit P-2). 
A portion of the statement was read into the record, as foil 
below, and Mr. Young acknowledged that it was true (Tr. 85-8 

We started welding on the top part of the 
bin and when we got all the way around to the 
last column, I, the other welder, Stewart and 
Gillespie and the foreman Joe Necessary noticed 
the top H-beam was off center about two inches. 

Mr. Young explained that he noticed the columns were 
out of line the week after the vacation period ended, and 
he explained further as follows (Tr. 86-89): 

Q. What I am trying to understand is when did 
you first notice that they were out of line? 

The week after the vacation was over? 

A. While we was working on the outsides of 
the bin, we noticed a bludge inside the bin. 


You were still working 
were back and they were 


on it, the miners 
running material 


this belt? 


up 


A. Yes, they were running material up the 
belt while we were working. 


Q. You were working doing what around the 
outside of it? 


A. Welding around the outside. 


Q. Welding what? 

A. Welding the top part of the beam to the 
support ring and the column. 

Q. What was holding this bin up while they 
was dumping? 


MR. FITCH: Interweld. 


THE WITNESS: We made a complete weld on the 
inside all the way around. They started up, and 
we went on the outside and started to work on 
the outside of the bin. 


BY JUDGE KOUTRAS: 

0 It was when you were doing this work on 
the outside to finish this job is when you saw 
that one of the H-beams 

A. Yes, sir, that's when we were out there. 

That's the only time we were in a position to 
see it. 

Q. That is the first time you noticed it? 

A. Yes, sir. 

0. How does it come to pass that Mr. Stewart 
and Mr. Gillespie and Mr. Necessary were all there 
and noticed it too? 

A. We were just working there and we talked 
about it, we noticed it — 


Q. About two inches? 


Q. Then the statement goes on to say: "We discus, 
the condition with Necessary and he told us no 
put a plate to help support the bin. We put the 
plate on after they had already started putting 
rock in the bin. Necessary was the only one I saw 
What is that next word? 

MR. FITCH; Inspect. 

BY JUDGE KOUTRAS: 

Q. "Inspect the bin after the work was completed. 
So after you noticed that it was two inches off., 
this one column, what is this business about a pla 

Q. Well, we would have had to put a plate in anyw. 
because where we burnt we had to straighten it up. 
There would have been a gap between the two beams. 
We would have had to put the plate in there anyway 

Q. What you said in this statement to the man who 
took it from you on July 9th, is as you remember 

it back when you finished the job? is that correct 

A. Yes. 

Mr. Young explained how he welded half-inch plates unde 
the column which was two inches off center, and he referred 
to Drawing 4, which appears at page 12 of MSHA 1 s accident 
report to explain how the plates were welded to the column, 
also testified as to certain "scrapes" which appear on the 

pictures shown on page 13 of the report, as well as the seam 

and bolt holes which appear in the photographs (Tr. 98-100). 
Mr. Young could not recall whether plates were welded on all 
six support columns, "or just the ones that had the gap in 
it where we couldn't weld it" (Tr. 102) However, he conced 
that "it was possible" that more than one plate was welded 
on (Tr. 104) . 

Mr. Young stated that to the best of his recollection 
only one of the stub columns was off two inches, and since 
it was already welded onto the bin, there was nothing that 
could have been done to move it over (Tr. 109) . The column 
was left in that position when the plates were welded on 
(Tr. 117). The plates simply filled the gap under the colum 
and had nothing to do with it being two inches off center 
(Tr. 118). 


ana ne reit.ereai.ea mac. ca iiu weic any ul un«= 

columns off center by eight inches (Tr. 126) . He concede 
that when the repair work was completed, the one column \ 
still two inches off center (Tr. 126). 

On cross-examination, Mr. Young stated that at no t: 
during his work on the bin structure was he ever rushed < 
pushed to work faster, and he believed he had adequate t: 
to do the work as he believed he should do it (Tr. 128) . 
He stated that during the time he was performing work on 
structure, some of the concrete footers at the base of tl 
structure were under water. He also indicated that he d. 
not notice whether all of the "X" cross or lateral suppo] 
beams at the base of the structure were in place (Tr. 12! 

Larry S. Stewart , testified that he is employed by v 
Construction Company as a welder, and he confirmed that ! 
participated in the repairs made to the bin in question : 
this case. He confirmed that he welded the old stubs wh. 
had been taken off tho old bin to the new bin while it w< 
on the ground. He stated that he and Mr. Young measured 
the old beams while the bin was on the ground, and that 
Mr. Necessary was present and observed how these measurer 
were made. He described how this was done and confirmed 
that once the columns were welded to the new bin, he hel] 
install it to the structure and helped "line it up" (Tr. 
He described what he did as follows (Tr. 135-145): 

A. Well, we was a couple of us like was 
on one side and maybe two or three on the othe: 
side and we sort of tried to get them all line< 
as we set it down. Then we started at that oru 
and got it real close and as best, you know, 
in line and then worked our way around, drawed 
the bin in, because part of it would be bulged 
out a little bit because where you welded it 
it would give a little. 

Q. It was not a precise fit when you put it 
back? 


A. No. 

Q. As you welded it it bulged around? 

A. What I was talking about is when they put 
the stub columns on the ground it might have 
drawed in a little bit. That is the reason 
we had to pull it on in to make it fit. 


A. We had had a ring, you know the ring, 
part of it was sticking over just a little 
bit so we had to make something to put on 
it and then tack it and draw it in so it 
would fit flush and worked our way around. 

Q. So the bin was too big, but not by much 
or what? I am trying to understand what you 
are trying to tell me and I am not quite 
clear. It wasn't a simple easy bead around. 

You had to make it fit? 

A. Yes, had to sort of — you had to draw it 
in. 

Q. What kind of equipment did you use to 
draw it in? 

A. We had some big 12-inch C-clamps. You 
know, you could draw the metal down. We cut part 
of it off and made a foot and put it at the 
bottom and we tied to the part that was like 
this, out, and then drawed it, you know, just 
kept screwing. We had like three or four drawing 
it into a fit and then we would tack it, then 
we would go back and weld. 

Q. When you finished that process, how many of 
the outside stub columns had been welded to the 
other columns; do you know? 

A. I know one had for sure. 

Q. How many did you actually weld? 

A. I can't remember. Maybe two or three. I 
don't remember if I welded all' of them. 

Q. Do you remember coming across a stub column 
that was not lined up with the column above it? 

A. Yes, that was two or three days after we had 
done put it up. They was running refuse in the 
bin. 


Q. Tell me what happened that day; what did you see? 



A. 


I didn't, no. 


Q. Who did? 

A. Mostly I worked with RuEus. He usually 
talked to Joe and then he would tell us 
everything to do. 

Q. That was Joe Necessary and Rufus Young? 

A. Right. 

Q. Mr. Necessary would tell you what to do — 
or he would tell — 

A. Mr. Young would tell us, you know, what we 
would be doing, you know. 

Q. Did you do the welding for the column that 
you say did not line up? 

A. I don't remember. I can't remember. 

Q. You do not remember putting a plate in and — 

A. Yes, I remember we put plates in. We 

put the plates in. I am not for sure — we was 

in a basket when we was putting them back. 

* * * * 

Q. I have told you and you have heard in the 
testimony today the investigation indicated with 
respect to Drawing Number 3 that Columns Number 
4 and 5 were offset 8-1/2 and ,8 inches, respectively, 
and that is a drawing to give a representation of 
how the stub column did not align directly with 
the main column. 

A. They didn't line up, but to the best of my 
knowledge, I don't think it was off no eight 
inches. Which when they came and talked to me 
a year ago, the first time, they only said one 


Q. Well, does that drawing look like the work 
you did? 

A. Yes, we put plates in here. We did put 
plates. 

Q. And you beaded those plates to the lower 
column and you beaded them to the stub column 
and you beaded them to the bin? 

A. We welded all the way around this ring, 
see. This is a separate one. There were two 
going to the top of that. See, because when 
I cut it loose, there was one coming up 
that stopped here, and there was an old plate 
in there to start with, then that stub column 
set on it. 

See, this ring, it wasn’t one solid made ring. 
It came on both sides of this main support beam 
Then there was a plate. I know some of them 
was over top of it. 

Q. The stub column was welded to the plate? 

A. Welded to the plate and that is the way 
we welded them back. The reason we had -- some 
of them had like a thicker gap — some of the 
beams was more cut out when it was tooken down 
Well, I cut most of them out and then some of 
them I went back and cut again because like one 
of them come loose. That is the reason why we 
had a couple plates in some of them. 

* * * * 

Q. Is that diagram and the previous diagram, 
which is Page 11, Drawing Number 3 that shows 
the offset 'and in Drawing Number 2 on Page 10 
which shows how .it should have been — Do 
you recall welding those two stub columns, 
Column 4 and Column 5, at an offset without 
having the beam directly centered on the stub 
column? 

A. I can remember welding on them, yes. I 
know of one being off, but I don't think it was 
off no eight inches. 



jl wouiu can it aoout two mcnes or two ana 
a half. Eight inches would be that (indicating) 

Q. Do you recall that that occurred on one 
or two columns? 

A. I just recall it on just one, to the best 
of my knowledge. 

Q. You indicated that you and Mr. Young were 
the people that did the welding on the outside 
and you were hanging in a basket doing this 
work; right? 

A. Yes, part of it you could get out and walk. 
We had a scaffold built you know, on the outside 
Part of it we got on the platform and welded and 
part of it we got in the basket and worked aroum 

Q. Mr. Stewart, are you aware of whether or not 
Mr. Necessary saw that column that you maintain 
was misaligned? 

A. He came out while we was working on it, you 
know, and was talking to us and telling us what 
to do -- like I say, mostly he talked to Rufus, 
like, you know, tell him what to do. But I 
am almost sure that he saw .it off. 

Q. Did he get in the basket? Was he on the 
scaffold? 

A. You could come up the bin, you could climb 
down, you could go walk around it. You know, 
you could go around it. 

Q. On the scaffold? 

A. Yes. 

Q. You saw him in the presence of that one 
column that you recall? 


A. I believe, I can't really swear to it, you 
know, that positively that I know he saw it. 



A. We were told, you know, to put our plates 
in there to bridge that gap, which like I 
told the guy when he came and talked to me that 
you would have had to fill that gap and you 
would have had to put a plate in there. 

c ross-examination , Mr. Stewart stated that the reason 
bin was "slightly off" when it was replaced was that the 
:>in and cone were not replaced. He indicated that the 
3 "eat up," and he believed it should have been replaced, 
ribed how the old bin top was cut off the structure, 
.ndicated that the newly repaired portion of the bin 
led to the cone on the inside. He also indicated 
2 old bin cone ring had been "riveted on” and "stiched 
1 that the rivets are similar' to bolts spaced a foot 
He also indicated that the ring was not a solid 
jre it fit to the cone, and that the rivets make holes 
side of the bin (Tr. 145-150) . 

, Stewart stated that he did not feel "rushed" during 
i he worked on the bin, and he confirmed that some 
structure concrete footers were under water (Tr. 155). 
indicated that the structure had X-braces and lateral 
s, and he could not recall whether any of them were 
(Tr. 156) . He was not present when the structure 
2d (Tr. 157) . 

response to questions from the bench, Mr. Stewart 
sd as follows (Tr. 158-165): 

Q. When you welded the new bin onto the 
pressure ring, the idea is to get the stub 
column directly over the existing I-beam that 
is under it; right, so that one will support 
the other; is that right? 

A. Yes. 

Q. To the best of your knowledge, did you 
achieve that objective, did you get all that 
lined up to where you thought it should be 
lined up? 

A. No, we didn’t — there was one like I -- 
Q. The one that was two inches off? 

A. I think it was about two. 


Q. how many ot tne sluu ouxumua 
welded? I understand you put the first one 
in, but how many had you welded after you came 
back after the Sunday and they were operating 
and they were pouring material into that bin; 
do you recall? 

A. At least four. Well, I know positively 
we welded one on Sunday, the one we started from. 

Q. Did you ever perform any welding work from 
the scaffold while they were pouring material 
into that bin? 

A. Yes. 

Q. Did that concern you at all? 

A. It was no problem to me. 

Q. I see this scenerio, you and some of your 
fellow working welders up there on the scaffolding 
and only one column is in place and you are in the 
process of welding the rest of them and they are 
pouring all this material in the bin; weren't you 
concerned that the outside support columns, stub 
columns, were not in place yet? 

A. After we welded up on the inside, they 
was pretty well in line then. They was over the 
top of the other one and the bin was set in the 
tank. Well, I say the tank, it was on the ring 
real — setting on it good and I didn't think 
it was going to come off. 

Q. Now, the theory of the Government’s case 
here is after you fellows completed your job, 
there were two columns that were off eight inches 
and within a week or two after you finished «— 

MR. FITCH: Five weeks. 

BY JUDGE KOUTRAS; 

Q. -- five weeks after you finished something 
happened to cause this thing to collapse. My 
curiosity is aroused as to if it took five 
weeks for it to collapse after all the stub 



have any explanation for that or any opinion 
or anything? 

A. Well, that's what I thought, it looks 
like -- with those columns we didn't even 
have welded, it looks like it would give 
then. The way I feel about it, I think 
they got it too full and all that weight 
come down. I believe that cone come loose from 
the bottom it tore loose from that ring and 
it shoved out. I thought about it before, you 
know, like if that cone give out because, see, 
they didn't replace that cone. It was eat up and 
you had all that weight coming down in that 
thing. I either feel that one of them bottom 
main support beams either gave down then it 
peeled off, it would have to peel off, or either 
that cone come out from under the bottom. 

* * * * 

A. I believe the bottom gave down and it turned 
over. I thought that they should have replaced 
that bottom part. The coal company I thought 
Island Creek should have replaced the whole thing. 

Q. Aside from that, the Government's theory 
here seems to be that the thing gave way because 
two beams were misaligned. Be that as it may. 

You were not concerned when you were up there 
and they were dumping all that stuff. 

A. I didn't think it would -- what we would 
have done would have give away, no. But I 
thought about that bottom part coming out, which 
I talked about, you know, to Mr. Young. 

Q. Who is Mr. Young? 

A. Rufus Young, the one that was working with 
me. I told him that bottom -- I thought it might 
shuck out if it got full. 

Q. When was that? When did you talk to him 
about that? 

A. When he was working, doing the job. 


Q. Who did you mention it to after it foil? 

A. The investigators when they came about a year 
or so — I didn't even know anybody had got killed. 

■k * * * 

Q. Had you ever done any of this kind of work 
before? 

A. Yes, I have. 

Q. Cutting the top off of a bin like this? 

A. Yes, I have welded up water tanks we have set 
them up, I have welded lugs on, we have picked 
them up with a crane and set them and welded all 
kinds of belt structures, stock piled coal. 

Q. So what you are saying, if you had to do this 
all over again if you were the man that wrote 
the work order, you would have taken the whole 
contraption down and put a new one up there; is 
that right, rather than cutting it off? 

A. Yes, I would. I would have replaced that cone 
and all. I asked the inspectors about that water 
hole. I was wondering if they might have put — 
there's a settling pond there. I was wondering 
if it was put in after that bin. I thought maybe 
they might have put it in after it and undermined 
one of those footers, too. That run in my mind, 
if maybe one of them gave down and come over. 

Dale R. Cavenaugh , Mechanical Engineer, MSHA Coal Mine 
Safety Division, Arlington, Virginia, testified as to his 
background and experience. He identified exhibit P-1, as 
;he report of investigation which he and others published 
ifter the completion of the accident investigation in question, 
le stated that upon inspection of the storage bin parts which 
lad been inventoried and marked by the respondents personnel, 

.t was concluded that the bin columns had been misaligned, 
nd the conclusion reached by MSHA in this regard was the 
result of the examination of these parts (Tr. 166-169). He 



stub columns shown in photographic exhibits C-4 and C-5 
were misaligned, and he described how this was done (Tr. 170) 

Mr. Cavenaugh stated that there was no doubt that two 
of the stub columns were misaligned by eight or eight and a 
half inches, and he explained how he made this determination, 
including a review of the blueprints of the structure supplie< 
by the company who originally designed, manufactured, and 
installed the bin sometime in 1968, and interviews with 
representatives of that company (Tr. 171-172). Mr. Cavenaugh 
also explained how the misaligned columns affected the bin 
load capacity and weight distribution (Tr. 173-174). 

Mr. Cavenaugh stated that his investigation did consider 
the possibility that the bin footings and the complete failur< 
of the cone may have contributed to the collapse of the bin, 
but that these theories were discounted, and the cone was 
still attached to the bin sides on most of the pieces which 
ere examined (Tr. 175-176). He also indicated that his 
engineering calculations, which were based on the misaligned 
columns, indicated that the structure could not support a 
fully loaded bin (Tr. 176) . He believed that a reasonably 
prudent person would have insured that the misaligned 
columns were removed and reattached to the bottom columns 
so as to transfer the weight load to the support column, 
and that the failure to take this corrective action caused 
the collapse of the structure (Tr. 177). 

Mr. Cavenaugh confirmed that MSHA's investigation 
determined that the crane accident did not affect the stabili 
of the structure, and he concluded that anyone with knowledge 
of the way the bin was supported, and the fact that the 
columns were misaligned, should have known that "something wa 
wrong" (Tr. 179) . 

On cross-examination , Mr. Cavenaugh confirmed that he is 
a trained mechanical engineer rather than a civil engineer. 

He conceded that it was possible that the original installatb 
of the structure may not have been exactly how it is depicted 
in the blueprints which he examined (Tr. 187). He confirmed 
that his investigation did not disclose that any alterations 
were made to the structure after it was constructed (Tr. 188) 
He explained the function of the bin bolt holes as follows 
(Tr. 188-191) : 


and through the column when it was DUiit ana cut: 
way the one in VP-2 is built also, which there is 
a picture of it. 

Q. What did you take the purpose of those bolt 
holes? 

A. I felt that they were to help support the 
bin in place while the welding was to be done 
and also to keep the column close to the side of 
the bin to help facilitate welding. 

Q, Did you .inspect for bolt holes or, I guess 
they could be rivet holes as well, underneath 
or in the area of the four stub columns other than 
the two that you decided were misaligned? 

A. Yes, we did. 

Q. What did you find in regard to those holes? 

A. They were aligned. They were aligned with 
the stub column as in the top picture. 

g. Would bolting the bin to the main support 
column be the only way of securing the bin to the 
main support column? 

A. I am not sure what you mean. 

Q. Could the bin be welded to the main support 
column as well as bolted? 

MR. FITCH: Point of clarification. His testimony 
was it was welded after the bolts were put in. 

THE WITNESS: The weld was holding the bin, not 
the bolts. Of course, the bolts would help it. 
They are not near strong enough to hold that bin 
up, 


BY MR. TALTY: 

Q. It was primarily the weld? 



was a slight misalignment at that time such 
that the bolt holes in the bin did not line up 
with the bolt holes in the main support column 
so that they were not used, that they were 
simply a weld put in but no bolt? 

A. I looked at the support column in all 
six. unless that column was cut where it had 
originally been cut, in other words, the cut 
was in an identical place, there was no other 
cut welds on either piece, the stub column 
or the main support column. So, if that had 
happened, then they had cut the stub column 
off in the exact place that it had been cut 
before. 

Q. I am not sure I follow your answer. It 
may have been a good answer, but it was not 
clear to me. Is there any reason to think 
that one or more of those pairs of bolt holes 
were not used, that they were just simply holes 
in the side of the bin? 

A. No, we didn’t find any evidence whatsoever 
to support that. 

Q. I am not asking if you found evidence to 
support that, I am asking you if it could have 
been. Was it possible? Do you have evidence 
that every bolt hole lined up with a main 
support column, physical evidence? 

A. The last time the bin was painted there was 
a support column lining up those holes because 
right below those holes they needed paint. 

Sir, that is about as much evidence as I have. 

. Cavenaugh also indicated that contrary to the blue- 
, which indicated continuous support columns from the 
of the structure to the top, the investigation revealed 
he support columns were cut and that plates were inserted 
m the stub column (Tr. 192-197). He confirmed that 
checks were made on the footings, and that there 
way to determine how many cross braces may have been 


structure, and that it was possible that there could have 
been a failure of a leg (Tr. 201). 

In response to further questions, Mr. Cavenaugh stated 
that the load capacity of the bin was 300 tons, and he estin 
that at the time of the collapse there was approximately 25C 

tons of material in the bin (Tr. 205). He confirmed that 

his mathematical calculations took into account the two supp 
beams misaligned by inches, and a load by 300 tons. He 
confirmed that while welds were made on the two support 
columns in question, the top support columns were not direct 
over the bottom ones (Tr. 206). He concluded that the struc 
did not collapse earlier then it did because it was strong 
enough to support 250 tons, and the work which was done on 
the welds was "good work." However, he believed that the 
material breaking loose inside the cone initiated the collap 
(Tr. 207, 209). In his opinion, the bin was close to collap 

when one of the victims began banging on the cone with a sle 

hammer to free the clogged materials, and that the falling 
material "probably" initiated the collapse (Tr. 210). 

Mr. Cavenaugh stated that in his opinion, even if the 
bin structure had not collapsed, it was still not maintained 
in good repair in compliance with mandatory safety standard 
section 77.200 (Tr. 216-217). 

Respondent’s Testimony and Evidence 

Joseph B, Necessary , testified that he is 61 years of 
age, and he confirmed that he has been in mine construction 
work, including work as a welder, for approximately 45 years 
He testified as to his experience and background, including 
the operation of his own mine construction business (Tr. 241 
245) . 


Mr. Necessary stated that since August 1982, he has 
been employed for approximately four weeks, and that since 
that time he has done odd jobs such as "carpenter work, 
pouring concrete" (Tr. 245). He described his present finan 
condition as "Low. Prom one day to the next," and he indica 
that his financial obligations include mortgage and car paym 
and utility costs. He also indicated that he has had to rel 
on his son for financial assistance (Tr. 246). 

Mr. Necessary confirmed that he was in charge of the 
dismantling of the top of the bin in question, as well as 


was completed (Tr. 247-253). He also described the procedure 
used to cut the old bin portion away from the structure# 
including the cutting of the stub columns in question 
(Tr. 254-258). 

Mr. Necessary described that the loading of refuse into 
the bin began after the interior welds were completed, but 
before the outside work had been completed (Tr. 261) . He 
confirmed that Mr. Young and Mr. Stewart did the work 
connected with the welding of the stub columns, and he confir 
that he was called up to look at the work, and that he was 
informed of the fact that one of the columns was "out of line 
for a distance of two inches, and that he confirmed this 
by measuring it with a tape (Tr. 262-263). He denied that 
any of the stub columns were misaligned by eight inches or 
more (Tr. 265) . 

Mr. Necessary testified that he observed water around 
the bin structure footers at the No. 5 and 6 columns 
next to the catwalk (Tr. 269). He conceded that the. newly 
repaired bin may have been “out of round” when it was reinsta 
and that it was "drawn in" to correct this problem, and he 
indicated that the new bin was of the correct size (Tr. 271). 

Mr. Necessary expressed an opinion that the collapse 
of the structure in question was caused by the “bridging 
of material," which entailed the filling of the bottom of 
the bin cone with "filter cake" material, and he explained 
his theory as to what may have caused the collapse of the str 
(Tr. 271-275). 

On cross-examination , Mr. Necessary confirmed that upon 
examination of the repair work, he observed only one column 
hich had been welded on two inches off center (Tr. 278) . 
hen asked about the bolt holes which are present under the 
columns depicted in MSHA’s report at location C-4, Mr. Necess 
stated that he could not recall observing any bolt holes 
at the time the work was performed (Tr. 282) . He confirmed 
that at no time did he ever view the bin after it collapsed, 
and that he has never spoken with anyone who worked around 
the bin when it collapsed (Tr. 284). 

Mr. Necessary stated that at the time the repair work 
was performed, he looked at the bin and found that five of 
the stub columns were aligned properly, but that one was 
misaligned by two inches (Tr. 288-289) . He could not recall 


nut ne indicated tnat ne naa no Knowledge or any sucn noics 
and has never heard of them being used for that purpose 
(Tr. 295-296). 

Inspector Cavenaugh was recalled for additional testimor 
and he indicated that "impact loads" caused by a "pyramiding 1 
and sudden falling of filter cake materials in a bin cone 
are common occurrences. He pointed out that the bins are 
specifically designed to withstand such loads, and he concluc 
that there has to be something wrong with a structure of thi; 
kind to allow it to collapse (Tr. 315). He reiterated that 
it was his opinion that the collapse of the bin in question 
was caused by the misaligned stub columns, and that his 
opinion that the columns were misaligned by as much as eight 
inches was based on his examination of the physical evidence 
which remained after the collapse, and the fact that two 
placement holes were off center (Tr. 315-316) . 

Procedural Motion 

At the conclusion of the petitioner’s case, respondent'* 
counsel made a motion to dismiss the proposal for assessment 
of civil penalty filed against Mr. Necessary on the ground 
that petitioner presented no evidence to support its asserti< 
that he had any knowledge that two bin columns were misalign* 
by eight inches. Conceding that the evidence presented by 
petitioner may establish that Mr. Necessary was aware of 
the fact that one column was misaligned by two inches, and 
conceding further that petitioner’s evidence and testimony 
may support a conclusion that the bin was not in good repair 
and therefore in violation of section 77.200, respondent's 
counsel asserted that there is no evidence to support a 
"knowing" violation against Mr. Necessary (Tr. 227-228). 

Petitioner's counsel argued in opposition to the motion 
to dismiss, and in support of his case asserted that the 
evidence presented by the testimony of the two welders and 
Mr. Cavenaugh show without a doubt that two of the columns 
were misaligned, that this caused the structure to collapse, 
and that as the on-si/te foreman, Mr. Necessary should have 
known that the structure was unsound (Tr. 227-239). 

After further consideration of the oral arguments in 
support of and in opposition to the motion to dismiss, it wa 
denied (Tr. 240) . 


The interpretation and application of the term "knowingly 1 
5 used in the Act has been the subject of litigation before 
lis Commission. MSHA v. Everett Propst and Robert Stemple , 
FMSHRC 304 (1981). In MSHA v. Kenny Richardson, 1 FMSHRC 

? 4 {July 1979; ALJ Michels), 3 FMSHRC 8 (January 1981), 
le Commission held that the term "knowingly" means "knowing 
' having reason to know," and it rejected the assertion 
lat the term requires a showing of actual knowledge and will- 
llness to violate a mandatory standard. In this regard, the 
emission adopted the following test as set forth in U.S. v. 
/eet Briar, Inc. , 92 F. Supp. 777 (D.S.C. 1950) : 

’[K]nowingly, 1 as used in the Act, does 
not have any meaning of bad faith or evil 
purpose or criminal intent. Its meaning 
is rather that used in contract law, 
where it means knowing or having reason 
to know. A person has reason to know when 
he has such information as would lead a 
person exercising reasonable care to acquire 
knowledge of the fact in question or to infer 
its existence. 

In Richardson , the Commission held that its interpretatior 
: the term "knowingly" was consistent with both the statutory 
mguage and the remedial intent of the Act, and it expressly 
.ated that "if a person in a position to protect employee 
ifety and health fails to act on the basis of information 
lat gives him knowledge or reason to know of the existence 
: a violative condition, he has acted knowingly and in a manne 
mtrary to the remedial nature of the statute." On appeal 
) the Sixth Circuit, the Court affirmed the Commission's 
icision, Richardson v. Secretary of Labor, FMSHRC , 689 F.2d 
!3 {6th Cxr. 1982) , cert denied , 77 L"! Ed. 2d (1983) . 

In MSHA v. Roy Glenn , 6 FMSHRC 1533 (July 1984), the 
emission applied its holding in the Richardson case to a 
ictual situation where the violation of a mandatory standard 
.d not exist at the time of the alleged failure of the 
jrporate agent to act. The Commission stated as follows 
. 6 FMSHRC 1586: 

* * * we hold that a corporate agent in a 
position to protect employee safety and health 
has acted "knowingly" in violation of section 
110(c) when, based upon facts available to 
him, he either knew or had reason to know that 


sjufcJiJto. iu Miuwiuy i.y lyiiUL t Liiau wu: rs. wixi uc 
performed in violation of an applicable standard 
would be to reward a see-no-evil approach to 
mine safety, contrary to the structures of 
the Mine Act. 

Given the parameters of the Commission's application of 
the term "knowingly" in the Richardson case, and the refinem 
of that term in the Glenn case, the question presented .is 
whether, given the facts presented in this case, Mr. Necessa 
"knew or had reason to know" of the violative conditions, 
but failed to act. In this regard, the commission observed 
as follows in its Glenn decision, at 6 FMSHRC 1587: 

* * * the Commission held in Kenny Richardson 
that a supervisor's blind acquiescence in 
unsafe working conditions would not be tolerated. 
Onsite supervisors were put on notice by our 
decision that they could not close their eyes 
to violations, and then assert lack of responsibil 
for those violations because of self-induced 
ignorance. Our decision here today is buttressed 
by the same concerns and principles. 

Although the respondent in this case conceded that MSHA 
evidence establishes that the existence of one or more misal 
support columns may support a conclusion that the bin struct 
was not in good repair as required by the cited mandatory 
section 77.200, it nonetheless attempted to establish that 
other circumstances may have caused the collapse of the stru 
Respondent's testimony is that the existence of standing 
water at the base of the structure at the footings, and the 
possible lack of enough cross-braces at the base of the 
structure may have precipitated the collapse. However, upon 
review of the testimony, I conclude that respondents assert 
in this regard fail to rise above unsupported opinions and 
speculations. On the other hand, Mr. Cavenaugh testified 
that he considered these factors in his analysis and determi 

of what caused the collapse, and discounted them. 1 accept 

Mr. Cavenaugh 1 s explanations as credible, and I conclude and 
find that respondent has not established that the standing 
water or any missing braces caused the structure to collapse 
or otherwise contributed to that incident. 

During the hearing, the respondent raised the inference 
that the structure may have been damaged when it was struck 

by a crane while lifting the bin from the top of the structu 

However, the testimony establishes that it was the responden 
crane, and that examination of the bin structure at the time 
of that event did not detect any damage. Accordingly, respo 


unuying- is not an unusual occurrence and that a proper 
constructed bin should withstand such sudden releases of 
materials. 

Finally, the respondent argued that because of the c 
collapse and massive accumulation of bits and pieces of t 
structure after it collapsed, it is impossible to reconst 
the incident with any degree of certainty. In this regar 
I take note of the fact that the respondent failed to cal 
any engineering or construction experts to support its 
conclusions in this regard. On the other hand, MSHA pres 
the testimony of Mr, Cavenaugh, a mechanical engineer who 
participated in the post-accident investigation, and who 
in large measure responsible for authoring the August 24, 
1982, report which is part of the record in this case (ex 
P-1). Further, the record establishes that after the col 
of the structure, all of the remaining parts were secured 
inventoried, and lableed by the mine operator, and MSHA’s 
reconstruction of the event, including its conclusions as 
to what caused the collapse of the structure, was made 
after careful anaylsis and evaluation of all of this mate 
Accordingly, after careful review of Mr. Cavenaugh's test 
I conclude and find that the petitioner has established b 
preponderance of all of the credible evidence adduced in 
this case that the proximate cause of the collapse of the 
structure was the fact that two of the stub support colum 
were not aligned with the main support columns, and that 
misalighment affected the structural integrity of the bin 
structure in that it reduced its load supporting capabili 

The thrust of petitioner's ease is that MSHA's inves 
of the accident established that two of the bin support s 
columns which were replaced after the welding work comple 
by the welders under Mr. Necessary's direct supervision w 
misaligned and were not welded in place directly over the 
structure’s main support columns. Petitioner asserts tha 
MSHA's post-accident investigation established that the t 
stub columns in question were out of lirfe by as much as e 
inches, and because of this, the bin structure was struct 
unsound, and the misalignment ultimately caused the 
structure to collapse. 

During the hearing, petitioner's counsel pointed out 
that Mr. Necessary was in a position where he should have 
known that at least two of the stub columns were misalign 


Mr. Necessary admitted that after the construction work 
was completed on the bin, it may have been "out of round" 
when it was rewelded to the bin structure, and that this 
necessitated that it be "drawn in" by the welders. It seems 
obvious to me that at this point in time, Mr. Necessary 
should have been aware of the fact that the newly constructed 
and installed bin did not exactly fit in place when the welder 
ccntnenced their work of reattaching it. Further, Mr. Necessary 
admitted that when he examined the work done by the welders, 
he recognized the fact that at least one of the stub columns 
had been welded in place two inches off center, and he concede 
that the stub support column which he observed was misaligned 
by at least two inches. Although he testified that he did 
not consider this misalignment to pose "that much of a hazard, 
this candid admission on his part supports a conclusion that 
he at least recognized that the misalignment did in fact pose 
a hazard. 

While there is a dispute in the testimony on the questior 
of whether or not two stub columns were misaligned by as 
much as eight inches, I cannot conclude that this detracts 
from the fact that the testimony of at least four witnesses 
who were either directly involved in the construction of the 
bin, or participated in the post accident investigation, 
establishes that one or more support stub columns were 
misaligned. 

X conclude and find that the petitioner has established 
through the credible testimony of Mr. Cavenaugh, that any 
misalignment in the support columns affected the structural 
integrity of the bin structure, thereby causing, or significar 
contributing to, its collapse. Under the circumstances, I 
conclude and find that the petitioner has established by a 
preponderance of the evidence adduced in this case, that the 
bin structure in question was not maintained in good repair 
to prevent accidents and injuries, and £hat this constitutes 
a violation of section 77.200. 

With regard to the evidence establishing Mr. Necessary's 
accountability for the violation, Mr, Young, one of the weldei 
who helped do the work, admitted that while he was welding th< 
outside of the bin at a time when material was being dumped 
into it, he observed one column which was misaligned by at 


Mr. Stewart, the second welder who was working with 
Mr. Young, also confirmed that two or three days after the I 
was in place on the structure, and while material was "beinc 
run” into the bin, he observed one stub column misaligned b’ 
two inches, and he indicated that it was not directly over 
the companion support column. Further, when asked about th< 
number four and five columns which petitioner claims were 
misaligned by 8 inches, Mr. Stewart responded that while 
"they didn’t line up," he disputed the fact that they were 
misaligned by 8 inches, and his recollection was that only 
one column was misaligned. He also stated that he was sure 
that Mr. Necessary saw the one misaligned column while 
he was on an outside scaffold instructing him and Mr. Young 
as to how to weld some plates to fill gaps under the column 

The evidence adduced in this case establishes that 
Mr. Necessary was an experienced welder and construction rnai 
He alluded to 45 years of experience in the business, indue 
the operation of his own construction company. Given this 
background, I believe one can reasonably conclude that he 
knew or should have known that the misaligned stub support 
column in question posed a serious potential safety problem 
which he should have addressed immediately by ordering his 
welding crew to make the necessary corrections. 

I conclude that the facts presented in this ease 
establish that Mr. Necessary was aware of the fact that one 
and possibly two, support stub columns had been welded in p; 
in a misaligned position, and not directly above the remain; 
support column or columns. Further, in view of the fact 
that Mr. Necessary was supervising the work, the fact that 
the condition was called to his attention by at least one 
of the welders, and the fact that he readily admitted he 
knew that at least one of the columns was misaligned, I com 
that he knew, or with the exercise of reasonable diligence, 
should have known of the hazardous condition presented by 
the misalignment of the stub columns in question. Given thi 
facts, I further conclude and find that Mr. Necessary shouli 
have taken the necessary corrective action to insure that t'. 
stub columns were properly aligned, and that his failure to 
do so constituted a knowing violation of the cited mandator; 
safety standard in issue in this case. 


to do so. However, i nave considered rne oral argu 
by counsel during the course of the hearing in this 
With regard to the six statutory civil penalty crit 
in section 110(i) of the Act, petitioner's counsel 
that the factors of gravity, negligence, and the re 
financial ability to pay a civil penalty for the vi 
in question are relevant, but that the factors cone 
any history of prior violations, size of operation, 
faith abatement do not lend themselves for applicat 
case (Tr. 320-321). 

Negligence 


I find no circumstances presented in this case 
may mitigate Mr. Necessary's negligence with respec 
violation. The evidence establishes that he knew o 
have known of the conditions constituting a violati 
section 77.200, and that this constitutes a high de 
negligence on his part. 

Gravity 


The collapse of the bin structure resulted in 
of three miners, and I conclude that the violation 
serious. 

Respondent's Ability to Pay a Civil Penalty 

As previously noted, respondent's employer pai 
penalty in the amount of $9,000, for a violation of 
77.200, and the mine operator paid a civil penalty 
in the amount of $240. 

Mr. Necessary's unrebutted testimony is that s 
August 1982, he has been employed for about four we 
he alluded to certain financial obligations which hi 
including mortgage and utility payments.. He also i 
that he has had to rely on his son for financial as 

Petitioner has asked for a civil penalty asses 
the amount of $1,000, and its counsel suggested tha 
amount were assessed by me for the violation, the r 
could possibly work out a payment schedule with MSP 
payment of the penalty (Tr. 321). 



>f the fact that Mr. Necessary is 61 years of age, has no 
steady employment, and has financial obligations which 
le must meet. Further, given the passage of time since the 
'iolation occurred, the fact that Mr. Necessary and others 
lay have been the subject of possible criminal proceedings, 
ind the fact that he has obviously incurred legal expenses 
.n connection with these matters, I am not convinced that 
i substantial civil penalty is warranted. Accordingly, I 
conclude that a civil penalty in the amount of $500 is appropr 
.n this case. 

ORDER 


Respondent Joseph B. Necessary IS ORDERED to pay a civil 
>enalty in the amount of $500, for the violation which has 
ieen affirmed in this case, and payment is to be made to 
:he petitioner within thirty (30) days of the date of this 
ecision and order. 



Administrative Law Judge 
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SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

ON BEHALF OF 
CHESTER JENKINS, 

Complainant 

v. 

HECLA-DAY MINES CORPORATION, 
Respondent 


discrimination proceeding 
D ocket No. WEST 81-323-DM 
Republic Unit 


DECISION APPROVING SETTLEMENT 
AFTER REMAND 


Before: Judge Morris 

This case involves a complaint of discrimination filed 
the Secretary of Labor pursuant to the Federal Mine Safety e 
HeaLth Act of 1977, 30 U.S.C. § 801 et seq. The complaint 
alleged that the operator violated section 105(c)(1) of the 
Act, 30 U.S.C. § 815(c)(1), in connection with three incider 
involving complainant. 

The case was heard by Virgil E. Vail, an administrative 
judge of the Commission. The decision of the judge was 
thereafter reversed, in part, by the Commission because of i 
finding that complainant had been suspended without pay in 
violation of the Mine Act. 

Inasmuch as Judge Vail had left the Commission, the cas 
reassigned to the undersigned judge for an appropriate and € 
peditious back pay award. 

Subsequently, the judge set the case for a hearing in 
Spokane, Washington. Prior to hearing the parties advised t 
judge that the case had been settled. They filed a stipulat 
and agreed that pursuant to the Commission decision there is 
and owing to Chester (Sam) Jenkins the sum of four hundred 
fifty-two dollars and six cents ($452.06 ) to be paid by Hec! 
Mines Corporation. 



ORDER 


1. Respondent is ordered to pay to the complainant the sum 
ur hundred fifty-two dollars and six cents ($452.06). 

2. Respondent is further ordered to pay said amount within 
ays of the date of the decision. 



ve Law Judge 


ibution: 

lie Kleinberg, Esq., Office of the Solicitor, U.S. 
tment of Labor, 8003 Federal Building, Seattle, Washington 
(Certified Mail) 

el B. White, Esq., Hecla-Day Mine Inc., P.O. Box 320, 
ce, Idaho 83873 (Certified Mail) 
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SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 

v. 

ST. JOE RESOURCES COMPANY, 
Respondent 


CIVIL PENALTY PROCEED 

Docket No. YORK 82-18 
A.C. No. 30-01185-050 

Balmat Mine No. 4 and 


DECISION 

Appearances: William M. Gonzalez, Esq., Office of the S 
13.S. Department of Labor, Mew York, New Yc 
for Petitioner; 

Sanders D. Heller, Esq., Gouverneur, New Y 
for Respondent. 

Before: Judge Koutras 

Statement of the Case 

This is a civil penalty proceeding filed by the pet 
against the respondent pursuant to section 110(a) of the 
Mine Safety and Health Act of 1977, 30 U.S.C. § 820(a) s 
a civil penalty assessment in the amount of $160 for an 
violation of mandatory safety standard 30 C.F.R. § 57, II 
as noted in a section 104(a) Citation No. 201695, servec 
the respondent by an MSHA inspector on April 29, 1981. 
respondent contested the proposed assessment and the ca« 
was heard in Watertown, New York. The parties were aff< 
an opportunity to file post-hearing proposed findings ai 
conclusions, and the arguments presented therein have b< 
considered by me in the course of this decision. 

Issues 

The principal issue presented in this proceeding i, 
whether the respondent has violated the provisions of t! 
Act and implementing regulations as alleged in the prop' 
for assessment of civil penalty filed, and, if so, (2) 
appropriate civil penalty that should be assessed again 
the respondent for the alleged violation based upon the 
set forth in section 110 (i) of the Act. Additional iss 
are identified and disposed of where appropriate in the 
of this decision. 



violations, (2) the appropriateness of such penalty to the 
size of the business of the operator, (3) whether the opera 
was negligent, (4) the effect on the operator's ability to 
continue in business, (5) the gravity of the violation, and 
(6) the demonstrated good faith of the operator in attempt! 
to achieve rapid compliance after notification of the 
violation. 


Pub. 


Applicable Statutory and Regulatory Provisions 

1. The Federal Mine Safety and Health Act of 1977, 

L. 95-164, 30 U.S.C. § 801 et seg. 

2. Section 110(i) of the 1977 Act, 30 U.S.C. § 82Q(i) 

3. Commission Rules, 29 C.F.R. § 2700.1 et secj . 

4. Mandatory safety standard 30 C.F.R. § 57.18-25. 

Discussion 


The condition or practice cited as a violation in this 
case is as follows: 

The Stope miner in the 2100 F-16 stope was 
allowed to perform work alone in an area on 4-27- 
where his cries for help could not be heard and 
he could not be seen by the employee assigned 
to check on him when a chunk of loose material 
fell from the back while scaling causing injury 
to employee at 8:30 a.m. 

The cited mandatory safety standard, 30 C.F.R. § 57.18 
states as follows: 

No employee shall be assigned, or allowed, or 
be required to perform work alone in any area 
where hazardous conditions exist that would 
endanger his safety unless his cries for help 
can be heard or he can be seen. 

Stipulations 


The parties stipulated that the respondent is in the 
business of mining zinc, and that at the time the citation 
issued its annual production was 454,080 tons, and its annu 
manhour production was 2,649,998. The parties also stipula 
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which it paid. They also agreed that the proposed civil 
penalty of $160 will not adversely affect the respondent s 
ability to continue in business, that the violation m questior 
was rapidly abated by the respondent, and that the presiding 
Judge has jurisdiction to hear and decide the case (Tr. 5-6) . 


Pe titioners Testimony and Evidence 

Earl S. Swem testified that he is employed by the responds 
as a production miner, and he testified as to his experience 
and training. He confirmed that he worked at the mine in 
question on April 27, 1981, and he described tho stope where 
he worked as 25 feet wide, 100 feet long, and that the roof 
height ranged from 40 to 60 feet (Tr. 16) . He stated that 
on Friday, April 24 , 1981, he had fired one shot consisting of 
six to nine holes, and that he did so to remove some hanging 
material. He next returned to work on Monday, April 27, 1981, 
and began scaling in the stope area so that he could determine 
where it was safe to begin work. He began scaling from the 
left side because "the hanging looked pretty good" (Tr. 19). 

He then proceeded scaling to the right side, and while moving 
back across the area he was struck on the head and his hard 
hat by a piece of rock. He continued scaling, but then 
"felt kind of wheezy," and he decided to go to an adjacent 
stope where two other miners were working to tell them what 
had happened. His neck began to bother him, and he was pale, 
and it was decided that he should leave the area. He was 
taken to the mine surface and subsequently went to a chiroprac 
who sent him to the hospital to have his neck x-rayed. The 
x-rays proved negative, and after some treatment by the doctor 
he went home and returned to work the next day on April 28, 19 ; 
(Tr . 20). 


Mr. Swem stated that he was standing on the muck pile 
scaling when the rock struck him, and that he was approximate! 
a foot to three feet from the roof. He did not see what 
struck him because he was struck from the rear, and he did 
not examine the area to determine what struck him because 
he was dizzy and didn’t want to take the chance of something 
else hitting him. He confirmed that he examined the area 
before beginning the.scaling work, and he described what 
the area looked like (Tr. 25). He also confirmed that prior 
to the incident, he had asked many times that a second person 
work with him in the area (Tr. 25) . He stated that he has 
asked his boss or the checker for different helpers because 
"the hanging was in there, it wasn't the best to stay around 
by yourself, a lot of times" (Tr. 25). 


must work alone or wait for additional help (Tr. 26-27) . 

Mr. Swem stated that he has worked alone in areas performii 
scaling work, and that he considered some areas safe and 
others not. He explained that if he has to spend one or t\ 
days scaling an area "that ain’t a good place to be all by 
yourself" (Tr. 27) . 

Mr. Swem stated that when he returned to work the day 
after the incident, scaling began in the area where he was 
and the hanging material was scaled down and was on the fl< 
Later that day Federal inspectors came to the area to inqu. 
as to what was going on, and the next day they came back 
with company and union representatives to check the area oi 
and tests were conducted by placing someone in another sto] 
area to determine "if they can holler and scream and if th< 
can hear anybody" (Tr. 29) . 

Mr. Swem described some of the roof area the day aftej 
the incident as "drummy," and he stated that he and another 
miner spent most of the first day and the second day scalii 
and that the area was then pinned and screened. He estima 1 
that six to eight tons of material was scaled down, but he 
was not sure (Tr. 30-31). He confirmed that on the day he 
was struck he had scaled for about an hour before the rock 
hit him (Tr. 34) . 

On cross-examination , Mr. Swem confirmed that sometimi 
in January 1981, he left the stope area in question and wei 
home because of the presence of hanging material. He info: 
several mine officials that he was leaving because some of 
the hanging material fell and that he was scared, and he 1< 
pay for that part of the day (Tr. 35) . He stated that he 
did not know that he could leave any work area which he 
believed was not safe, but that the company allowed him to 
leave and he was not criticized, suspended, or otherwise 
disciplined for doing so (Tr. 36) 

Mr. Swem described the work he performed on the Monda; 
after he had fired the shot, and he confirmed that the are; 
was screened and pinned and that he had worked the stope f< 
two months after the pinning and screening had taken place 
He also confirmed that pinning and screening is a constant 
procedure, and he explained how this is done (Tr. 38-40) . 
He also indicated that he used the muck pile to stand on si 


hanging roof area behind him and to his left, and was in tl 
process of checking the area in front of him and to his ric 
and was testing it as he went in (Tr. 46) . He stated that 
he was "comfortable" when he first went into the area to 
begin work, and he confirmed that what he was doing was the 
normal procedure for testing and making the area safe (Tr. 
He believed that the rock which struck him had to have fall 
from directly over his head and that his head was a foot tc 
three feet from the hanging material when he was struck, 
and that he had tested the area (Tr. 48). He confirmed 

that during the drilling and scaling process, the hanging 

material will "work" and care must be taken to check all wc 
areas (Tr. 49-50). 

Mr. Swem stated that on the day he was struck, Mr. Cort 
Bridge was serving as the "circulating miner," or "babysitt 
and that he is supposed to periodically check on all miners 

working in the stopes and to help them scale as needed. 

He identified Mr. Bridge as the person who brought him out 
of the mine after he was struck. Mr. Swem stated that the 
stope from where he was working was some 200 to 300 feet 
away. He described his own stope, and explained the work 
he had performed on the previous Friday (Tr. 52-55). When 
he returned to the area on Monday, he performed his usually 
routine safety checks, and since he was struck early in the 
shift, he stated that "I didn't get much time to really do 
lot of checking and scaling" (Tr. 55). He confirmed that 1 
had no pinning to do that morning, but that the men on 
stope did. He also described the hard hat he was wearing 
and stated that it was not damaged by the rock, but that it 
was scratched (Tr. 57). 

Mr. Swem described the general condition of the stope 
roof areas before and after the rock struck him, and he als 
detailed how he goes about his pinning and safety checks, 
and how he scales the area to make it safe (Tr. 60-71). 

David LaPlatnoy , testified that he was been employed 
by the respondent for 19 years. He was employed at the mir 
in question on April 28, 1981, and also served as president 
of the miner's union and chairman of the safety committee. 
He confirmed that when he learned of the accident concernir 
Mr. Swem, he requested that the company and the union go tc 
the stope area in question to inspect it in order to detern 
what had happened, and they did so on the morning of April 
(Tr. 79). 


JUDGE KOUTRAS: Yes, but the point Is: did 
he scale down some hanging material that was 
loose? 

THE WITNESS: I'm saying for anybody to get in 
a position, is what I felt, to get in a position 
to do any kind of decent scaling, he was on the 
verge of being in an area that he shouldn’t be 
in. 

It was a narrow-type area and it appeared to be 
so much loose stuff — 

JUDGE KOUTRAS: Are you suggesting that he 
shouldn't have been where he was at when he was 
scaling the roof, to make it safe? 

THE WITNESS: I'm saying i.t was very difficult, 
even to be close to being safe. 

Okay. When you first started into the area, 
beyond from where he fired, or before you get to 
where he fired, yes, it was pinned right there, 
but you start stepping out into the area where 
he had fired and he had apparently taken some 
out of the hanging. I don't know, three or four 
holes in the hanging, whatever it was. 

JUDGE KOUTRAS: Are you suggesting that he put him 
self in a precarious position to do the scaling? 

THE WITNESS: I'm saying anybody trying to. 

JUDGE KOUTRAS: I'm talking about the gentleman 
who just testified, what he did to make the area 
safe for himself. Are you suggesting to me now 
that when you saw it on a Tuesday that he probably 
shouldn't have been where he was at when he was 
scaling. 

THE WITNESS: Well, apparently he got it so he 
shouldn't have been there, but -- 

JUDGE KOUTRAS: No, wait a minute. Are you 
suggesting that he was in an area where he shouldn 
have been, when he was scaling, because it was 
unsafe? 


in other words# you sounded it out and it was 
still a little bit drummy, where you had to pin or 
whatever. 

JUDGE KOUTRAS: Could one conclude that, had the 
rock not fallen and struck him, that he would have 
gotten to that area and scaled it down and that’s 
what was left when he was interrupted by the striking 

THE WITNESS: It's hard to determine because it was 
in such a way, the way the roof was arched — okay? - 
and then up near the top, the center of the arch, 
you had these slips that were going up out of it. 
Okay. You scale a chunk off the left side, say. 

That could very well and probably was what was 
holding this drummy area; see what I’m saying? 

So it would be very difficult for anyone -- in other 
words I'm saying it was an exceptional area, really, 
to try to scale it. 

JUDGE KOUTRAS: What would be your suggestion, then? 
As to how to scale it and bring that unusual, 
exceptional roof area down? 

THE WITNESS: I don't know. I figured that was 
probably up to management to — 

JUDGE KOUTRAS: Well, no, you're the chairman of 
the safety committee. You go in there with a couple 
of safety people and I assume some people that were 
concerned? how would you 

THE WITNESS: Quite possibly -- they had their 
scraper bucket there. Nobody has mentioned that. 

What they were doing is, at times after he had 
fired they would have to scrape the top of the muck 
pile out, in order to get it down low enough so 
that they'could rock bolt. 

Okay. So you had that problem, too, in that one 
section, one side. You know, the muck was too close 
to the hanging for them ever to put a rock bolt in. 
They had to strip it down a little bit to get the 
right distance. 


'om the stope area where Mr. Swem had been working, 
stated that he observed some roof cracks and some 
[ material (Tr. 102-106). Mr. LaPlatney stated that 
disturbed over the fact that the shift boss was making 
nations as to whether or not a particular miner needed 
.per without first examining or viewing the stope areas 
:hey were working. He also alluded to the fact that 
.ft boss stated that the helper was not there to do 
*k of the miners, and that the helper was expected to 
.s rounds every hour (Tr. 107). Mr. LaPlatney was 
opinion that the area was unsafe because Mr. Swem 
. within hearing distance of anyone, and that this was 
*dous situation (Tr. 107). Based on his observations, 

: the rock had not struck Mr. Swem, Mr. LaPlatney would 
)e of the view that he probably should have had a 
person present with him when he was working in the 
irea in question (Tr. 127) . 

i cross-examination , Mr. LaPlatney asserted that his 
; for requesting an MSHA inspection was based on his 
i that the company should have provided a second helper 
Swem, and had this been done there would have been 
l for an MSHA inspection (Tr. 129). Mr. LaPlatney 
led that under a provision in the union/management 
mt, when an employee observes an unsafe condition he 
immediately notify his foreman, and that the foreman 
ike corrective action, which may include assigning the 
le to other work (Tr. 129). Mr. LaPlatney confirmed 
> citations for loose, hazardous materials were issued 
^ with regard to the stope in question (Tr. 145) . 

lymond F. Drake , stated that he is an MSHA metal and 
:alic mine safety inspector, and that he has been so 
id for six years. He testified as to his mining back- 
and experience, and he confirmed that he participated 
investigation of the incident concerning Mr. Swem 
.1 28, 1981 (Tr. 158). He confirmed that former Inspector 
the citation in question in this case along with him, 
confirmed that Mr. Paro is no longer employed by MSHA 
iO) . 

Drake confirmed that he and Mr. Paro were assigned 
?k of conducting an investigation into the incident 
ling the rock striking Mr. Swem, and he confirmed that 
'estigation was prompted by Mr. LaPlatney's telephone 
) MSHA (Tr. 162) . Mr. Drake confirmed that he arrived 
mine on Tuesday, April 28, and went underground that 
ion with company and union representatives. He and 


thP stone area where Mr. Swem had been working on me 
day, which he believed to be approximately 300 feet * wa ^ When 
he arrived at the stope, Mr. Swem was present, and Mr. Swem 
confirmed to Mr. Drake that the area was safe (Tr. 1 ->) • 

After speaking with Mr. Swem about the incident on the pn 
day, Mr. Drake stated that he observed the area, and he 
stated that "there was definitely questionable ground in 
the area" (Tr. 167). 


Mr. Drake stated that when he observed the stope area 
where the rock struck Mr. Swem, he _ stood on the muck pile 
back away from the immediate location, but that he did 
observe "several cracks, slips, in the immediate area, you 
know, in front of us, where Mr. Swem had been roofing. (lr. iby 
Mr. Drake was not sure as to whether anyone else physically 
examined the area, and he confirmed that he simply "eyeballed i 
(Tr. 171). He did confirm that when he arrived on the scene 
Mr. Swem and another miner had been scaling the accident area 
down for at least three to four hours (Tr. 173-17 4) . Mr. Swem 
pointed out the material which had been mucked down (Tr. 18j) . 

Mr. Drake confirmed that the inspection party conducted 
a "holler test" and took measurements, and he indicated that 
this was done by someone going to the adjacent stope and 
yelling as loud as they could to see whether they could be 
heard from the stope area where Mr. Swem was working at the 
time of the accident (Tr. 187) . The shouts could not be heard 
(Tr. 187). 


Mr. Drake confirmed that when he and the inspection party 
viewed the accident scene, scaling was taking place by two 
men and since the conditions were being taken care of, no 
citations could have been issued because of the presence 
of any hazardous materials (Tr. 197). Mr, Drake stated that 
he could not recall speaking to any mine management personnel 
to determine whether the stope where Mr. Swem was working 
at the time of the accident had been previously inspected. 

He also confirmed that he did not review any mine inspection 
records, but he did recall asking Mr. Swem, and that Mr. Swem 
informed him that no one had inspected the area (Tr. 209).. 


Mr. Drake confirmed that during the close out conference 
held after the inspection party left the stope area, he and 
Inspector Paro determined that the violation should be issued, 
and that he (Drake) believed that Mr. Swem had worked in a 
hazardous area, that his cries could not be heard, and that 
he could not be seen. Since these, facts fit all of the criteri 


azardous, was based on the considerable scaling which had 
een done before he was struck, and the fact that "there was 
ther loose in the immediate area" (Tr. 214-216). He also 
nsidered the fact that the area had been extensively 
inned and scaled, and that led him to believe that "there's 
problem there to begin with" (Tr. 216-220). 

On cross-examination , Mr. Drake testified as to his 
SHA and mining training (Tr. 253-257) . He confirmed that 
is determination as to whether any mine area is "hazardous" 
s made by observation and testing (Tr. 259). He also 
nfirmed that he believed that Mr. Swem was scaling material 
rom about 7:45 a.m. to 8:30 a.m. (Tr. 261). He also confirme 
hat he took Mr. Swem's word for the fact that when he asked 
im whether the area where he was working was "safe," Mr. Swem 
esponded that "he felt he wasn't in a hazardous area when 
e started scaling" (Tr. 263). 

When asked whether the fact that the area where Mr. Swem 
s working had been previously pinned influenced his decision 
hat it was hazardous, Mr. Drake replied "No, it didn't" 

Tr. 264). He further explained as follows (Tr. 265-266): 

A. You can have a considerable amount of 
loose, but it could be flaky stuff, and 
everybody here knows what I'm talking about, 
about flaky stuff. But you can have a 
considerable amount of loose, pieces as big 
as this table, and that's a different 
situation. 

Q. Now, you said there were big pieces 
barred down from the roof that you saw? 

A. No, sir. I said they were two and half 
feet long. 

Q. Those aren't big? 

A. That's what I said. You asked me what I said. 

Q. Two and a half feet long. They were barred 
down from the roof; is that right? 

A. That's correct. 

Q. Do you know if any of those followed the 
bar down to the miner's arm or hand? 


A. No, I don't. 


out his own stope area, and he confirmed that there is no 
mandatory standard that requires mine management to inspect 
the workplace before a miner is allowed, required, or 
assigned to perform work there (Tr. 272-273). He also 
conceded that there was no reason for the respondent to 
prevent Mr. Swem from going to his stope work area at the 
beginning of his work shift (Tr. 273). He also conceded 
that within 30 hours after the accident, Mr. Swem told him 
that he did not believe the stope was hazardous when he went 
in the area to work on Monday morning (Tr. 274). 

Mr. Drake confirmed that he did not sign the citation fc 
issued in this case (Tr. 275) , and he confirmed that he and 
decided on Wednesday afternoon, April 29, that the violation 
§ 57,18-25, had occurred on Tuesday, April 28 (Tr. 275). 

He also confirmed that Mr. Paro called his supervisor during 
the time they were discussing the citation, but Mr. Drake 
denied that they discussed the question as to whether a citat 
should be issued (Tr. 276). Mr. Drake also confirmed that 
his notes do not state that he actually made a determination 
as to the stope being a hazardous area (Tr. 279) , and he cone 
that a miner is free to make his own determination in this 
regard (Tr. 280-281). 

Respondents Testimony and Evidence 

Cecil J. Howard , confirmed that he is employed in the 
respondent's safety department and that he investigated the 
incident concerning Mr. Swem. He described what he observed 
at 8:30 a.m. on Tuesday, April 28, 1981, during his visit to 
the stope area, and he was of the opinion that no hazardous 
conditions existed. In support of this conclusion, he testil 
as follows (Tr. 299-301): 

A. I base that on the soundness of the 
hanging with the scaling bar. If it's good 
hanging and that chunk, I agree with you 
that it was way up because Earl had fired 
six ten-foot holes -- right? it was ten 
foot long. The chunk was partially in the 
hanging and in the face and you just couldn’t 
get ahold of it and scale it down. Other¬ 
wise the hanging was all right. 


Q. Was the chunk hazardous? 



center and then .it parts down and it was pinned 
and everything back there, and Earl was firing 
on the lefthand side. 

He fired this shot ahead and then he was going 
to go back and fire the lefthand side through, 
so he could have come back and started 
drilling, or he could have went out, got on 
the phone which was in the area, called up Lance 
Richards and said, I believe I have a problem 
down here? would you come down and look at this 
stope? maybe I'll need some help. 

Q. What about the cracks in the hanging and 
the seams? 

A. Oh, you always have cracks and seams, 
especially in that area where you get layers 
upon layers of grounding, but once you sound 
them and you can't scale them down there is no 
hazard, as long as they're not drummy. 

Q. Did you find anything that was drummy that 
day? 


A. That one chunk, near the face. 

Q. Other than that? 

A. No, just a few small pieces I scaled down, 
which you can always get. 

Q. And you had an opinion that day as to whether 
or not that area was hazardous? 

A. That 1 s right. 

Q. And your opinion, which you have already 
stated — *' 

A. I've already stated. 

Q. — was that it was not hazardous? 

A. I didn't say it was hazardous, no. 


present wnen inspector t'aro questioned rar. owem ctuuui ljicj 
rock falling. Mr. Howard estimated the distance between the 
stope where Mr. Swem was working, and the adjacent stope 
where John Macintosh was working as "probably between two 
and three hundred feet" (Tr. 305). 

On cross-examination , Mr. Howard confirmed that he made 
notes of the results of his investigation of the rock falling 
incident concerning Mr. Swem, and he made them available 
to MSHA’s counsel for'his examination (Tr. 305-306). He 
confirmed that he did not go to the stope the day of the 
accident, but went there the next morning. When he arrived, 
Mr. Swem and his helper Mr. Cortland Bridge were scaling 
(Tr, 308). Mr. Howard stated that after his arrival at 
the stope on Tuesday, after Mr. Bridge left, he (Howard) 
checked the stope area by scaling it and he indicated that 
"we took down a few small pieces but it was good" (Tr. 309) . 

Mr. Howard stated that the previous Friday, Mr. Swem 
had fired six ten foot holes and advanced the stope by some 
ten feet. A "chunk" of material left in a corner of the 
stope was then shot down after Mr. Howard sounded it and 
discussed it with Mr. Swem (Tr. 311-312). Mr. Howard 
indicated that anytime anyone cannot scale alone, they are 
free to seek help (Tr. 313). He denied any knowledge of any 
prior hazardous roof conditions in the stope, and he indicate 
that everytime he visited the stope it was being pinned in 
preparation for "taking bottom." He also indicated that 
Mr. Swem always controlled his stopes by scaling, pinning, 
and screening (Tr. 324). At no time on Tuesday did he 
believe the stope was hazardous (Tr. 325). 

Lance Richards , testified that on April 27, 1981, he 
was the mine foreman, and was Mr. Swem*s supervisor. He 
stated that on that day Mr. Cortland Bridge was assigned to 
check on three men working in stopes which were about 300 
feet apart, and that Mr. Swem was one of them. After Mr. Swe 
was struck, he (Richards) did not go to the stope because 
he wanted to first contact Mr. Howard ahd the union represenl 
(Tr. 325-327). 

Mr. Richards stated that he visited the stope on Tuesday 
April 28, with Mr. Howard and Mr. LaPlateny. They discussed 
some material that was "hanging" on the left side of the stoj 
and they also tried to determine what had fallen and struck 
Mr. Swem. Since precautions were being taken in the stope, i 


platform" for Mr. Swem to work from, and some of the stope 
area was screened (Tr. 333). 

Mr. Richards stated that Mr. Bridge was assigned 
to assist the three stope men, and that his assistance to 
them filled both a safety need and sometimes made their 
work go faster (Tr. 336). Mr. Bridge was not given specif! 
instructions, and Mr. Richards indicated that he likes to g 
him a little freedom in dealing with the stope men (Tr. 336 
Mr. Richards identified exhibit R-l as the accident report 
that he prepared concerning Mr. Swem's injury (Tr. 337) . 

Mr. Richards was of the opinion that ’’the hanging" he 
observed in the stope on Tuesday and Wednesday after the 
accident was not hazardous (Tr. 340). In support of this 
opinion, he cited the fact that the hanging was within reac 
and could be controlled (Tr. 342). 

On cross-examination , Mr. Richards confirmed that he 
did not know how Mr. Swem was scaling the stope prior to 
the accident, but he had no reason to believe that Mr. Swem 
was doing anything incorrectly. However, if Mr. Swem knowi 
worked under loose material, then that would be a hazard 
(Tr. 346). When asked about the "loose” he observed, Mr. R 
testified as follows (Tr. 349-351): 

Q. When you looked at that stope, did you 
determine that that stope was hazardous, that 
that chunk was hazardous? 

A. That chunk? 

Q. Yes. 

A. If you were standing underneath it and it 
fell on you, it would be hazardous. 

Q. You recognized that it was hazardous, based 
on your observations? 

A. He didn't have to be in that particular secti 
of that stope. We knew it was hazardous and we - 
we knew it was loose and we've taken care of the 
problem. 

Q. Okay. Would you describe it for me? What 
did the loose look like? 


A. It's a piece of loose rock, unconsolidated 
rock. When you hit it with the scaling bar, the 



A. That the chunk was loose. 

Q. Just that, the sound of it? 

A. The sound, yes. That's how you do it. 

You use a scaling bar. 

Q. Okay. Now, you didn't go into the area 
on the — on Monday the 27th; is that correct? 

A. No, I didn't go there. 

Q. The first time you went into the area was 
on Tuesday morning the 28th? 

A. Right. 

* * * * 

Q. What did you see Cortland Bridge and Earl 
do? 

A. What did I see them do? 

Q. Yes, if anything. 

A. I didn't see them doing anything. Like I 
when I got up there, I talked to John and then 
showed me that one chunk and Cortland and I bo 
tried it. 

Q. Right. 

A. I wanted to see for myself if two bars wou 
bring it down. Of course, they wouldn't. 

In response to further questions, Mr. Richards stat 
that when miners ask for a second man to be present in s 
where hazardous conditions may be encountered, a second 
is provided (Tr. 360). He did not believe that the stop 
was unsafe for Mr. Swem to be working alone on either Me 
or Tuesday (Tr. 368). 


accident, and that he was with the inspection party at that 
time (Tr. 370). Mr. Streeter stated that he observed "routii 
scaling" that was to be done that day, and that the distance 
between Mr. Swem's stope and Mr. Macintosh’s stopc was a mini 
and ten seconds by walking (Tr. 371). He and Mr. Bridge 
went to the adjacent stopes as part of a "holler test," 
and he stated that "apparently it wasn’t heard" (Tr. 371) . 

Mr. Streeter stated that he heard Mr. Swem tell one 
of the inspectors that he was not working under loose ground 
and that "he thought he had it secured above his head" (Tr. 
He also testified that he heard Mr. Swem state that prior 
to the accident, he was scaling on the right side of the 
stope and continued to scale out into the stope in front of 
the pinned area at the time he was hit (Tr. 372). 

On cross-examination , Mr. Streeter reitereated that 
he did not believe the stope area was hazardous when he was 
there on Tuesday following the accident, and he was of the 
opinion that Mr. Swem had the opportunity to do his job 
safely because a portion of the stope was pinned and screene< 
and he could sound the roof and advance and scale from under 
the pinned area, sounding as he went (Tr, 380). 

Mr. Streeter indicated that if a miner complained about 
an unsafe condition and there was no other person available 
to be assigned to help him, the miner would be assigned othe: 
work (Tr. 388). 

Arguments Presented by the Parties 

In his arguments made during the course of the hearing, 
petitioner's counsel recognized the fact that the incident 
prompting the issuance of the violation in question took 
place over three years ago. However, counsel relies on the 
testimony of the inspector and Mr. Swem to support his argume 
that he has established that the cited area was in fact hazar 
(Tr. 293). 

In its post-hearing brief, petitioner submits that the 
factual record in this case has established, by a preponderan 
of the evidence, respondent’s violation of section 57.18-25. 
Petitioner maintains that the testimony describing the stope 
area where Mr. Swem was struck supports a conclusion that a 
hazardous condition existed, and that Mr. Swem was working 
alone in the stope where he could not be seen nor heard. 


or strict liability tor violations or mandatory sarety star 
without regard to fault or negligence, and that the legisla 
history of the Act reflects that Congress was particularly 
concerned over the high number of mining injuries and fatal 
resulting from inadequate supervision and hazardous workpla 
conditions reasonably within the power of management to pre 

During the course of the hearing, respondent's counsel 
argued that unless MSHA establishes that the cited stope ar 
in question was hazardous, it may not insist that another p 
be at or near the stope so as to hear or see him (Tr. 289) . 
Counsel pointed out that in this case Mr. Swem told the 
inspector that he did not believe that the stope area where 
he was working was hazardous (Tr. 290), and that the inspec 
testimony concerning the amount of material which he claims 
was scaled down should be given little weight because the 
scaled material resulted from the work of two miners well 
after the rock fall incident in question (.Tr. 291) . In she 
respondent's counsel is of the view that MSHA has failed 
to establish that the cited area was hazardous, and until 
that is established MSHA cannot require the presence of anc 
person pursuant to the cited standard (Tr. 291). 

Respondent's counsel conceded that the incident concer 
the rock which fell and struck Mr. Swem on his hard hat may 
be classified as an "accident." Notwithstanding the fact 
that the incident was not the type of accident which had tc 
formally reported to MSHA, counsel asserted that the fact 
that it happened does not per se establish that the area wl 
Mr. Swem was working was "hazardous." Given the fact that 
Inspector DRake conceded that had the incident not occurred 
no citation would have been issued, counsel maintains that 
the asserted violation may not be sustained simply because 
Mr. Swem was struck by some falling material. Counsel cone 
that the occurrance of such an incident does not establish 
that the respondent knew that a hazardous condition existed 
and decided to assign Mr. Swem there anyway (Tr. 292). 

In its post-hearing brief, respondent points to the 
fact that Mr. Swem told Inspector Drake that he knew he 
was responsible for his own safety, and that respondent's 
safety representative, the mine foreman, and the assistant 
mine superintendent, all experienced miners, testified that 
in their opinion, the stope area where Mr. Swem was working 
was not hazardous. 


Derore nr. uapiatney, the mine superintendent, and Inspectoi 
appeared on the scene, and that no one except Mr. Swera had 
an opportunity to observe the conditions that existed at 
the time that the rock fell and struck his hard hat. At 
this time, the condition of the stope had changed, both by 
time and by the work done in the immediate area, and the 
fact materials had been scaled down is not indicative of 
any hazardous condition. 

The respondent further points out that the scaling word 
conducted by Mr. Swem and the checker assigned to that area 
on the morning following the incident in question was for 
the purpose of "making the stope safe," and that they were 
following their first job requirement to check and secure 
their work area in order to "make it safe" before any furthe 
work is done. When Inspector Drake arrived on the scene, 
he accepted Mr. Swem's statement that the stope area was 
safe to work in, yet he did not accept Mr. Swem's prior 
decision the day before that the area was not hazardous. 

Respondent maintains that the one person who was in 
the best position to testify as to the amount of scaling 
done in the stope at the time of the accident was Mr. Swem, 
and that his testimony indicated that he did not think that 
the area was hazardous. Further, although Mr. Swem conceded 
that he could have asked for additional help while he was 
in the stope prior to the time he was struck if he thought 
the area was hazardous, he did not do so. 

Respondent points out that normal mining practice calls 
for the scaling and barring down of materials after a shot 
is fired, and miners are instructed to find a safe way in, 
a safe place to stand, and to start scaling to make addition 
areas safe. On the facts of this case, respondent asserts 
that when Mr. Swem went to his stope work area on Monday, 
April 27, 1981, after having last fired his shot on his 
previous work shift on Friday, April 24, 1981, he determined 
that he had a safe way in, that he had a safe place to stand 
and then began to scale. In short, since he was the miner 
on the scene, he made the determination that it was safe 
to attend to his work. 

Respondent argues that it had no reasonable opportunity 
to inspect the stope prior to the time Mr. Swem started his 
work in the stope on Monday, April 27, 1981. Even so, 
respondent maintains that its supervisory officials would no 
have made any prior determination any differently than that 
made by Mr. Swem on the scene, and that they would have 
relied on his determination that he had a safe place to work 


reflects that had the respondent provided a second man ror 
each stope miner, or agreed to future discussions in this 
regard, he would not have notified MSHA. Respondent concludes 
that MSHA was responding to a union attempt to increase 
the working force, and not to a safety hazard. 

Respondent further points out that Mr. LaPlatney could 
not affirmatively state that the stope area was hazardous, 
and that he admittedly failed to follow the agreed upon labor- 
management procedure requiring the union to call the responden 
attention to any alleged hazardous condition. 

Findings and Conclusions 

In this case the respondent is charged with permitting 
Mr. Swem to work alone in a hazardous area where he could 
not be seen, or heard in the event of an emergency situation 
jeopardizing his safety. Since the petitioner has the burden 
of proof, it must establish that the stope area where Mr. Swem 
was assigned to work was hazardous, and that notwithstanding 
this fact, it nonetheless permitted him to work there, thereby 
exposing him to the hazard of being struck by falling material 
In my view, the critical issue here is whether or not the 
respondent could reasonably be expected to know that the stope 
area in question was in fact hazardous, and whether or not 
it took reasonable steps to preclude the type of "accident" 
which occurred in this case. The condition precedent to any 
finding of a violation lies in the clear language of the 
standard which requires an initial showing that hazardous 
conditions existed at the time a miner is "assigned, or 
allowed, or required to perform work alone." 

There is no dispute here that Mr. Swem was working alone 
at the time he was struck on Monday, April 27, 1981. Further, 
there is no dispute that the tests conducted during the 
investigation of this incident established that anyone working 
in the stope could not be seen or heard by other miners workir 
in the adjacent stopes in the event he cried out for help. 

Petitioner relies on the testimony of Mr. Swem to support 
its conclusions that the stope area where he was working on 
Monday, April 27, 1981, was hazardous, and that since his 
cries could not be heard, a second miner should have been 
assigned to work with him. Notwithstanding the fact that 


that following the accident, and beginning on Tuesday, April ; 
1981, Mr. Swcm and miner helper Bridge continued to scale 
the stope area in order to "make the stope safe," and that 
Ylr. Swem observed that the roof area contained some "hanging" 
naterial that sounded "drummy." 

There is a conflict in the testimony and evidence as 
o whether or not the stope area where Mr. Swem was working 
Dn Monday, April 27, 1981 was hazardous. Mr. Swem, the 
niner who was struck by a rock or other falling material, 
testified that he believed the area where he was working in 
vas safe, and he indicated that after testing the roof areas 
and following his normal scaling procedures' in order to make 
is work area safe, he felt comfortable in the stope. 

The record in this case establishes that the stope area 
i.n question was fired during the last shift worked by Mr. Swer 
on Friday, April 24, 1981, before he next returned to work on 

Monday, April 27, 1981. Since he was the first miner on the 
scene and would necessarily be more closely concerned with 
nis own safety, his candid admission that he believed the 
area was safe to work in is, in the circumstances, the best 
evidence as to whether or not the stope conditions were 
hazardous. This is particularly true here where the alleged 
/iolation occurred over three years ago. In the circurastancef 
lave accorded substantial weight to Mr. Swem's testimony 
n this regard. 

Respondent's unrebutted testimony is that it had assignee 
4r. Cortland Bridge as an extra helper to assist the three 
stope miners who were working on Monday, April 27, 1981, and 
4r. Swem conceded that Mr. Bridge was serving as a "circulatii 
niner" and was available to check out the stope miners and 
to help them scale as needed. Further, three company official 
all of whom are experienced miners, visited the stope area 
Ln question the day following the accident and testified 
that they believed the area was not hazardous. The union 
representative who also visited the same area that same day 
vith the inspection party could not state with any degree 
:>f certainty whether or not the area was hazardous. Mr. Swem 
vho had been scaling the area with Mr. Bridge during that day 
rold the inspector that the area was then safe and not hazardc 
?aced with all of these facts, Inspector Drake chose to 
relieve Mr. Swem's evaluation that the area was then safe and 


in t-hp stooe ftore suprisingly, petitioner ^ ilco ,,. r 

scaUng wo?k dfne by Mr. Swen, and Mr. bridge the day after 
the incident in question to support a theory “e 

existence of this material prior to its being scaled down 
establishes that the area was hazardous the day befo:re. 
find petitioner's position in support of its case to be 
contradictory. 


Petitioner also relies on Inspector Drake’s after the-fat 
evaluation of the stope to support its_assertion that the 
stope was hazardous when Mr. Swem initially reported there 
to beqin his work. After careful review and consideration 
of Mr? Drake's testimony/ X conclude that it is contradictory 
and equivocal and does not support petitioner's arguments 
that it has proven its case by a preponderance of the evident 
My reasons in support of this conclusion follow below. 


Inspector Drake's direct testimony that he considered 
the stope area in question to be hazardous because prior 
scaling and pinning in the area led him to believe that 
there had been a preexisting "problem/" is contradictory. 
On cross-examination/ he denied that the previous pinning 
influenced his decision that the area was hazardous. 


In view of Inspector Drake's recognition of the fact 
that a miner is free to make his own determination.as to 
whether or not his work area is hazardous/ I find it 
rather strange that he would accept Mr. Swern's determination 
on the day following the accident that the stope was at 
that time not hazardous and safe, yet reject or ignore that 
very same determination made by Mr. Swem the day before 
when he was working in the same stope. Inspector Drake 
conceded that Mr. Swem told him that he did not believe the 
stope was hazardous when he went to work on Monday morning, 
yet Inspector Drake concluded that at the time of the acciden 
the area was hazardous. He did so after he and fellow Inspec 
discussed the matter further during a close-out conference 
held after the inspection party left the stope area at the 
conclusion of the accident inspection. /Since Inspector Paro 
is no longer employed by MSHA and did not testify in this 
case, any observation's that he may have made at the time he 
signed and issued the citation are not available. 


I take note of Inspector Drake's candid admissions that 
during his discussions with Inspector Paro prior to the 
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conducted by Mr. Drake and Mr. Paro. I also take note of 
Inspector Drake’s testimony that his contemporaneous notes 
made at the time of his inspection do not reflect that he 
made any determination that the stope area in question was 
hazardous. 

I take particular note of Inspector Drake's testimony 
that he cited section 57.18-25, because no other standard was 
applicable to the facts presented. it seems to me that absc 
any facts to support the contention that the area was in 
fact hazardous, and that the respondent somehow permitted 
Mr. Swem to enter a work area which endangered his safety, e 
inspector should not rely on after-the-fact speculative 
conclusions simply to justify or support a violation which 
he may feel compelled to issue in response to a complaint 
for an accident inspection or investigation. 

Petitioner's arguments imply that the respondent should 
have made a determination that the stope area where Mr. Swen 
was working on Monday morning was hazardous, and that recogr 
this fact, respondent had an obligation to assign a second 
miner to work with Mr. Swem. This argument is not well take 
Aside from the fact that Inspector Drake admitted that he 
did not review any mine inspection records, and could not 
recall whether he asked mine management whether the stope 
had been inspected before Mr. Swem arrived there Monday morr 
he conceded that there is no mandatory standard requiring 
management to inspect the workplace before a miner is allows 
required, or assigned to perform any work. It seems to me 
that if MSIIA wishes to impose such a requirement on a mine 
operator, then it should seriously consider promulgating a 
standard to cover just such a situation. 

I also take particular note of Inspector Drake's testin 
in explanation as to why he felt compelled to cite section 
57.18-25. At page 390 of the hearing transcript, he stated 
that "There wasn't any other violation, as far as I’m concei 
The man was there taking down the loose/ That's all you 
could reasonably expect a man to do. He was working at the 
situation at the timef 1 ' (Tr. 290). In my view, this is the 
essence of this case. Mr. Swem was working in a stope whic} 
he considered safe and not hazardous, and was going about 
his business making the area safe by scaling so that he cou. 
continue his work. It is unfortunate that the unexpected 
event occurred, and fortunate that he was not seriously inji 
However, on the facts of this case , I cannot conclude that 
the respondent's failure to comply with the cited standard 
was the proximate cause of this incident. 
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aware of these conditions and that it is precisely why he 
was following his normal precautionary procedures to test 
and scale as he went about his work. It seems to me that if 
he was really concerned about these conditions to the point 
where he felt he needed assistance and a second miner present, 
he had ample opportunity to summon such assistance. However, 
on the record here, he admitted that he felt safe and comforta 
in the stope. Had he believed otherwise, he was free to leave 
work as he had done in the past when ho felt exposed to hazard 
conditions. 

In view of the foregoing findings and conclusions, I 
conclude and find that the petitioner has failed to establish 
by a preponderance of any credible evidence that the stope are 
where Mr. Swem was working on Monday, April 27, 1981, was a 
hazardous area known to the respondent, and that the fact 
that Mr. Swem was working there alone does not establish 
a violation of section 57.18-25, by the respondent. According 
section 104(a) Citation No. 201695, served on the respondent 
on April 29 , 1981, IS VACATED, and this case IS DISMISSED. 




George^A, Koutras 
Administrative Law Judge 
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judge Koutras 

Statement of the Case 


lis proceeding concerns a discrimination complaint filed 
complainant Albert Vigne against the respondent pursuant 
:ion 105(c) of the Federal Mine Safety and Health Act 
30 U.S.C. § 801 et seq . Mr. Vigne filed his initial 
.nt on June 8, 1983, with the Secretary of Labor, Mine 
and Health Administration (MSHA), claiming that his 
*ge on or about April 29, 1983, as a supervisor of 
'ing plant was discriminatory in that it was based on 
icern for safety there and my cooperation with MSHA 
mtatives." Following an investigation of his complaint, 
itermined that a violation of section 105(c) had not 
id, and Mr. Vigne filed his pro se complaint with this 
>ion. 

.though both parties were provided with an opportunity 
» post-hearing arguments, only the respondent did so. 

:, Mr. Vigne did file certain information concerning 
vtested unemployment compensation claim with the State of 
, including copies of the findings of a State appeals 
» whc upheld his claim. 

I ssue 


e critical issue in this case is whether Mr. Vigne ’ s 
*ge was in any way prompted by his engaging in any 
;ed activity under section 105(c) of the Act, or whether 
ilted from differences with his superior regarding his 



1. The Federal Mine Safety and Health Act of 1977, 
30 U.S.C. § 301 et seq. 


2. Sections 105(c)(1), (2) and (3) of the Federal Mine 

Safety and Health Act of 1977, 30 U.S.C. §§ 815(c)(1), (2) 
and (3) . 

3. Commission Rules, 29 C.F.R. § 27001., et seq . 
Testimony Presented by the Complainant 

Albert Vigne testified that approximately six or seven 
months before his termination in April 1982, MSHA Inspector 
Gene Weaver made a '’courtesy" inspection of the mine, and 
issued several memorandum "citations" regarding the lack of 
guards around several belts and chains. Mr. Vigne stated 
that he wrote up some work orders to correct the conditions 
pointed out by Inspector weaver, and that he also advised 
Mr. Tony Haire, the plant supervisor, about the conditions 
in question (Tr. 8-13). 

Mr. Vigne stated that he continued writing work 
orders for a period of five months, and that he wrote up 
five or six of them in an effort to correct the conditions 
brought to his attention by Inspector Weaver (Tr. 13). 

After Mr. Weaver’s visit, MSHA Inspector Richardson visited 
the mine, and after finding that the conditions had not been 
corrected, he issued citations for a lack of guards on certaii 
belts on the bagging machine belts and conveyors, and the 
belt cn the second floor sand hopper (Tr. 17-18). The citati< 
were not served on Mr. Vigne, and he did not know who they 
were served on. However, he believed that fines were served 
on the respondent as a result of the citations (Tr. 19) . 

Mr, Vigne stated that shortly after the citations were 
issued, Mr. Haire came to his work area and indicated that 
a large hopper outside the dry plant building needed painting 
Mr. Vigne assigned some men to paint the hopper, but the 
next day, Mr. Haire returned to the area and informed Mr. Vig 
that he wanted him to paint it. Mr. Vigne stated that he 
informed Mr. Haire that he was a supervisor and was not 
required to do manual labor. Mr. Haire informed him to 
"think it over" and left. The next day, Mr. Vigne informed 
Mr. Haire that he still objected to painting the hopper, and 
Mr. Haire put him on notice that he would be terminated in 
one week. When asked why Mr. Haire terminated him, Mr. vigne 
replied as follows (Tr. 22-23): 


Q. Did you have any discussion with him as to 
the whys and the wherefores, or did you simply 
accept what he told you? 

A. No, I knew that he wanted to get rid of me. 

That was evident. 

Q. What made you believe that he wanted to get 
rid of you? 

A. Just his attitude toward me. 

Q. That day? 

A. Not only that day, but other days also. 

Q. What was his attitude toward you on other days? 

A. Like he didn't really have any -- didn't have 
any confidence in me, or just — I would say 
contemptuous attitude almost. 

Mr. Vigne testified that at the time he was terminated, 

Iaire made no mention of the MSHA inspections, and Mr. Vigne 
lot mention them (Tr. 25). Mr. Vigne also stated that 
id never complained to any MSHA or state mine inspectors 
: any safety matters, and that he never complained to 
indent's safety department (Tr. 26). He also confirmed 
he never discussed such matters with Mr. Haire (Tr. 26) . 

Mr. vigne stated that at the time of his discharge he 
smployed by the respondent as the drying plant supervisor, 
.hat he was first hired in October 1977. His salary was 
a week, plus a company hospitalization plan to which 
mtributed, paid vacations, and a g^s allowance (Tr. 28). 
fertime pay was provided, and since his termination he 
worked as a maintenance person in a mobile home park 
:or the Procter and Gamble Company (Tr. 29). 

Mr. Vigne stated that he was not given any written 
.nation notice and that Mr, Haire simply told him that 
rybody is going to work” (Tr. 29). Mr. Vigne also confirmed 
after a contest with the State of Florida, he received 
>loyment benefits (Tr. 30), and that he was currently 
:»yed at a mobile home park (Tr. 31) . 


were going on around there other than, you know 
the things that he wrote up. I feel that becau 
of my conversation with him he was able to see 
other discrepancies, and I think Tony Haire rea 
this. 

* * * 

Q. Okay. Now, as a result of that conversatio 
what did Mr. Richardson do, or what could he 
have done that — 

A. Well, X think that -- 

Q. Mr. Vigne, let me finish. 

A. I'm sorry. 

Q. That's okay. What could he do or what coul 
he have done that would have caused some proble 
with mine management, which in turn would have 
caused some problems for you? 

A. Well, I think he could have gone and looked 
in certain areas and caught things that he migh 
not have caught before, and I’m sure that the 
people involved — through that, somebody had p 
a bug in his ear, so to speak. 

Q. Did he do that, do you .know? 

A. I think he did. I mean, I didn't follow hi 
around, but that's the impression that I got fr 
comments that I heard. 

Q. Would Mr. Haire have beer. would Mr. Hair 
have been aware of your conversations? 

A. He would have been probably the first one t 
was aware of it at the time, I would imagine. 

Q. Why would that be? 

A. Well, Mr. Haire is a very intelligent man, 

I would say that Mr. Haire stays on top of ever 
He and his people keep him informed about every 
or else they don't remain his people. 


A. Well, he could have gone — he couLd have came 
in at inopportune times. In other words, you 
know, you can pretty well say well, it's been six 
months since MS1IA has been here, you know, we're 
going to kind of start looking for him. But let's 
say they were here yesterday and then they came 
back a week-and-a-half later, and that would surprise 
everybody. 

Q. Did that happen, do you know? 

A. I heard that it did after I left. 

In response to questions from respondent’s counsel, 

Vigne testified as to his duties as the dry plant supervisory 
iman, and he confirmed that he has had no contact with 
i Inspector Richardson since his termination (Tr. 40-44). 
ilso confirmed that he did not inform Mr. Haire or Mr. Dibble 
it any of his conversations with Inspector Richardson (Tr. 44) 

Mr. Vigne stated that Inspector Richardson would have 
led the citations evern if he (Vigne) had not discussed 
work orders with him (Tr. 52). Regarding his own responsibil 
the conditions which were cited by the inspector, Mr. Vigne 
:ified as follows (Tr. 53-54) : 

Q. Were you with him during the inspection? 

A. Yes. 

Q. Did he point things out to you during the 
inspection that were violations of safety? 

A. Yes. We had to move a ladder that was on 
the wrong side of the hopper or something. 

Q. Now, as the foreman of the dry plant, and the 
person who-'is in complete charge of the plant, 
as you testified, were you aware of these violations 
before Mr. Richardson came in? 

A. No, not all of them, because when you have two 
different inspectors, one inspector may look at 
something and not consider it unsafe, where another 
inspector would look at it and consider it unsafe. 


which inspector it was, it might have been 
Richardson, but we had to have another piece on 
that railing. And that's dangerous, but nobody 
had ever said it was dangerous to me before. 

Q. Did you consider it dangerous? 

A. It would possibly be, you know. 

Q. Did you ever make any effort to do anything 
about it? 

A. Well, I never noticed it in that light until 
he called it to my attention; let's put it that 
way. 

Q. But as a supervisor, you are in complete 
charge of safety for the dry plant; is that cor* 
or were — 

A. Well, I would say as a supervisor, I think 
each supervisor is more or less responsible for 
safety in his own department. 

Mr. Vigne conceded that his superior had criticized 
his work in the past, but he denied that he had ever been 
formally disciplined about his work (Tr. 59). He confirms 
that he voluntarily left the respondent's employ for about 
two years, beginning in June 1979, but was asked to come t 
(Tr. 58-60). 

Mr. Vigne stated that while Mr. Dibble mentioned a jc 
in the scale house to him after he was terminated, he was 
not formally offered the job, and he conceded that he was 
not interested in the position. He denied that Mr. Haire 
ever mentioned that job to him, and he also denied that he 
turned down Mr. Haire's offer to work in the scale house ( 

Testimony Presented by the Respondent 

Anthony T. Haire , respondent's General Mine Superinte 
testified that he assumed supervisory authority over the c 
plant on February 19, 1983, and that he discussed several 
with the plant operations with Mr. Vigne. These problems 
closer supervision over the men, updating and cleaning the 
and a desire to increase production. Mr. Haire stated he 
Mr. Vigne that he should spend less time in his office anc 
time supervising and being with his men (Tr. 65-68). 


when he visited the plant Mr. Haire found that men were 
aging in horseplay, and that the plant was not kept clean 
broken bags of material were "strung around the plant" 

. 70). When asked about Mr. Vigne's reactions to his 
bructions, Mr. Haire stated as follows (Tr. 70-72): 


A. Well, the favorite thing was that I’m not 
going to do any manual work. He said he was hired 
as a supervisor and I tried to explain to him, 
which I did several times, that Gall is a small 
operation, and that everybody works. I work with 
any department that needs me, if I got to get out 
there, and whatever it takes to get something done 
I do it. 


Q. You do physical labor? 

A. Yes, I do. 

Q. Do any of the other department foremen do 
physical labor? 


A. Yes, they do. 
* * * 


Q. When you had these early conversations with 
Mr. Vigne right after you took over, did you 
explain to him that you wanted him to be a working 
foreman like your other foremen? 

A. I didn't actually tell him to get over there 
and get with it, you know, I mean if the manpower 
is there to do the job, if all his help is there 
in a day's time, then there is no need for him to 
actually get over there and do bodily labor, no. 

But I expected him to be there, you know, walk 
through every once in a while and check and make 
sure that work is being done properly. 

Q. And he wasn't doing that? 

A. No, he was -- he would go over there, yes, but 
once or twice a day. And that’s quite a long time 
when you got production to get out. 


yes, but once or twice a day. And that's 
quite a long time when you got production to 
get out. 

Q. Okay. 

A. But if men would not show up we would have 
a tardy — I’m shorthanded, I can't get much today, 
which that was no good for production because like 
I way, we're small people. If need be, I can try 
to pull a person from another department to fill 
in if 1 can, but 1 can’t always do that. 

Q. So if Mr. Vigne was shorthanded ho didn't 
pitch in and help? 

A. No, sir. 

Q. Did production suffer as a result of that? 

A. Yes, sir, it did. 


Mr. Haire confirmed that he asked Mr. vigne to paint- the 
legs of the hopper silo, and that he did so after finding 
him on numerous occasions sitting in his office reading books 
(Tr. 75). Mr. Haire stated that Mr. Vigne refused to do any 
painting because "he figured he was above it" (Tr. 75). 

Mr. Haire stated that Mr. Vigne's refusal to paint was not 
the cause for his termination, and that he was terminated 
because of low production, his inability to get his men to 
work and get the work done (Tr. 75). 

Mr. Haire stated that Mr. Vigne's prior supervisor, 
Charlie Meadows, disciplined him for poor supervision. Mr. Ha 
identified exhibit R-l, as a May 29, 1979, document which was 
placed in Mr. Vigne’s personnel file, and he indicated 
that it instructed Mr. vigne as to how to perform his iob 
“step-by-step" (Tr. 76). 


Mr. Haire confirmed that MSHA conducted an inspection 
at the dry plant, beginning on March 2, 1983, and that 12 out 
ol 13 total citations concerned conditions in the dry plant. 
Two citations were guarding citations for which civil penalti< 
were assessed. Mr. Haire indicated that he shut the operatioi 

tours Wr/se-s?)! ° f ^ citations were abated within eight 
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ubmitted any for the conditions cited in the other 10 citatic 
or had ho brought these conditions to his attention, or to th 
ttention of anyone else (Tr. 88). Mr. Haire stated that 
r. vigne was not required to submit any work orders to 
orrect the conditions cited as guarding violations, and 
hat he had the authority to get a welder to do the work 
Tr. 89-90) . Mr. Haire denied that Mr. vigne was terminated 
ecause he issued work orders pertaining to the guards, 
r because he informed Inspector Richardson of this fact 
Tr. 90-91) . He also denied that the inspection had anything 
o do with Mr. Vigne's termination (Tr. 91) . 

Mr. Haire stated that after he informed Mr. Vigne that 
e was to be terminated, he offered him a job in the scale 
ouse, but Mr. Vigne refused it. Mr. Haire also indicated 
hat he tried to get him a job in a hardware store operated 
y the respondent, but there were no openings (Tr. 93). 

Mr. Haire stated that he has never met Inspector Weaver, 
t that he does know Inspector Richardson (Tr. 120) . He 
nfirmed that when he terminated Mr. Vigne he did not discuss 
he MSHA citations with him, nor did he mention that he was 
ispleased with the fact that the citations may have resulted 
om Mr. Vigne's shortcomings (Tr. 125). 

Mr. Haire confirmed that Mr. Vigne did not contact 
nspector Richardson to come to the plant to conduct an 
nspection (Tr. 127). Mr. Haire also confirmed that he was 
ith Inspector Richardson at the time the citations .issued, 
nd that Mr. Vigne was also present (Tr. 129) . 

Mr. Haire stated that Mr. Vigne was not given any writter 
otice of termination, and that the offer made to him for 
he scale house job would not have been a significant reductic 
n pay (Tr. 133-134). 

Donald R. Bridges , respondent’s Dry Plant Foreman, 
estifled as to his duties and responsibilities, and he 
tated that when he was operating the scales two truck drivers 
omplained to him that there was not enough sand ready for 
oading and that this was Mr. Vigne's responsibility (Tr. 137- 
41) . He also indicated that when he was the dry plant foremc 
ie had the authority to fix any equipment which posed a safety 
•roblem without writing a work order (Tr. 141) . 

On cross-examination , Mr. Bridges conceded that there 
'ere times when Mr. Vigne requested a loader that he had 


Mr. Viqne was recalled as the Court's witness, and h 
confirmed that Mr. Haire never held him personally accoun 
for the citations which were issued by Inspector Richards 
and that he (Vigne) never complained to Mr. Richardson, 
but simply showed him the work orders which he had submit 
for the abatement work to be done (Tr. 149). He also 
confirmed that at no time did he contact MSHA to complain 
about any of the conditions which resulted in the issuanc 
of the citations (Tr. 150). 

Mr. Vigne examined his "Personnel Envelope File" whi 
was produced by the respondent's counsel, and he confirme 
that it was in fact his personnel file maintained 
by the respondent. lie confirmed that in connection with 
an unemployment compensation claim which he filed when he 
left the respondent's employ in 1979, he indicated that h 
quit his job because of a salary dispute with his superv 
and that this was true (Tr. 150-152). 

With regard to his unemployment compensation claim 
which ho filed in connection with his May 6, 1983 , termin 
Mr. Vigne confirmed the accuracy of a statement on a form 
completed by the respondent that he was discharged becaus 
of a "disagreement over job duties" with his "new supervi 
He also confirmed that the disagreement concerned Mr. Hai 
desire that he perform "labor tasks" and his (Vigne's) di 
over this issue (Tr. 154). Mr. vigne also confirmed the 
accuracy of the following statement which was included on 
the form submitted by the respondent in connection with h 
unemployment compensation claim (Tr. 155) : 

While under new supervision, Mr. Vigne was 
instructed on the new routine to be maintained 
at the drying processing plant. He failed to 
comply with these instructions and would not 
work as a laborer, since he was hired as the 
foreman. After this conversation he was asked 
to terminate his employment. 

Mr.. Vigne confirmed that the aforesaid characterizat 
of the circumstances under which he was terminated were 
accurate (Tr. 157), and he reiterated that he did not bel 
that Mr. Haire was aware of the fact that he had spoken t 
Inspector Richardson about the citations which he issued 
(Tr. 172). 


with his unemployment claim, reflects an initial determinat: 
made by a claims adjudicator on May 27, 1983, in which it 
was found that Mr. Vigne was discharged "for failure to 
comply with supervisory instructions." The adjudicator 
concluded that this amounted to "misconduct connected with 
work," which disqualified Mr. vigne from receiving unemployi 
benefits. 

On appeal of the adjudicator's decision, the referee 
reversed the adjudicator’s determination, and ruled that 
Mr. Vigne's refusal to do manual work, as directed to by 
his supervisor, was justified. The referee found that since 
Mr. vigne had been doing supervisory work in the past, it 
was unreasonable to expect him to do manual labor at hourly 
wages, and that since this was tantamount to a "demotion," 
Mr. Vigne had good cause to refuse his supervisor. Accordii 
while the referee found that Mr. Vigne had in fact been 
discharged, he ruled that the discharge was not "for misconc 
connected with his work," and he reversed the adjudicator's 
conclusion in this regard. 

Respondent produced copies of two documents filed in 
connection with unemployment compensation claims filed by 
Mr. vigne while employed with the respondent. One document 
is the form completed at the time Mr. Vigne applied for 
benefits when he was terminated in May 1983 (Tr. 154-155). 
The form contains a statement by Mr. Vigne that he was 
discharged because "new supervisor and I had disagreement 
over job duties." The second document is a State of Florid. 
Notice of Claims Determination, dated June 28, 1979, which 
advises Mr. Vigne that he is disqualified for certain 
unemployment because he quit his job because of a conflict 
with his supervisor, and that his quitting was without good 
cause attributable to his employer. 

Findings and Conclusions 

In order to establish a prima facie case of discrimina 
under section 105(c) of the Mine Act, a, complaining miner 
bears the burden of production and proof to establish (1) t: 
he engaged in protected activity and (2) that the adverse 
action complained of was motivated in any part by that acti' 
Secretary on behalf of Pasula v. Consolidation Coal Co. v. 
Marshall , 2 FMSHRC 2786, 2799-2800 [October 19 81)) , rev T d on 
other grounds sub nom. Consolidation Coal Co. v. Marshall , 
663 F.2d 1211 (3d Cir. 1981); and Secretary on behalf of 
Robinette v. United Castle Coal Co. , 3 FMSHRC 803, 8X7-18 
(April 1981). The operator may rebut the prima facie case 


in this matter it may nevercneiess duumduivcxy 
proving that (1) it was also motivated by the miner's 
unprotected activities, and (2) it would have taken the 
adverse action in any event for the unprotected activities 
alone. The operator bears the burden of proof with regard 
to the affirmative defense. Haro v. Maga Copper Co. 

4 FMSHRC 1935, 1937 (November 1982). The ultimate burden 
of persuasion does not shift from the complainant. Robinett 
3 FMSHRC at 818 n. 20. See also Boich v. FMSHRC , 719 F.2d ] 
(6th Cir. 1983); and Donovan v. Stafford construction Co. , 
Nos. 83-1566, D.C. Cir. (April 20, 1984) (specifically 
approving the Commission's Pasula-Robinette test). The 
Supreme Court has approved the National Labor Relations 
Board's virtually identical analysis for discrimination case 
arising under the National Labor Relations Act. NLRB v. 

Transportation Management Corp. , _ U.S. _, 76 L. Ed. 2d 

667 (1983). 


On the facts presented in this proceeding, I cannot coi 
that there is any credible evidence to suggest or support 
any theory that Mr. Vigne's discharge was in any way conneci 
with any protected activity on his part. There is no evidei 
of any protected work refusals or retaliation for such acti\ 
nor is there any evidence that Mr. Vigne made any safety 
complaints to mine management, to MSHA, or to any state or 
local mining authorities. The thrust of Mr. Vigne's case 
seems to be that when an MSHA inspector inspected the mine 
following a previous "courtesy visit" by another inspector, 
Mr. Vigne "cooperated" with the inspector, and pointed out 
certain safety infractions to him. In addition, Mr. Vigne 
asserted that when questioned by the inspector as to why 
the cited conditions had not been corrected, Mr. vigne 
advised him that he had submitted certain "work orders" to 
correct the conditions, but had been unsuccessful. After 
the inspector issued certain citations charging the respond* 
with several violations, Mr. vigne suggests that Mr. Haire 
was somehow offended, and retaliated by firing him. 


Mr. Vigne conceded that at the time he was informed th. 
he was going to be fired, there were no discussions about 
any MSHA inspections/ and Mr. Haire never mentioned them. 

Mr. Vigne also conceded that even if he had not mentioned 
the work, orders. Inspector Richardson would have issued the 
citations anyway. Given the fact that the conditions which 
prompted the citations issued by Inspector Richardson were 


Since Mr. Vigne was the supervisor responsible lor the arec 
where some of the conditions were cited, I believe it was 
only natural for him to attempt to mitigate his own 
responsibility for the conditions by bringing the work orde 
to the attention of the Inspector. Mr. Haire testified the 
he was aware of only two work orders concerning equipment 
guards, and he denied any knowledge of other work orders 
submitted by Mr. Vigne, and indicated that Mr. vigne never 
discussed them with him. Mr. Vigne admitted that he never 
mentioned any of his conversations with Inspector Richardsc 
to Mr. Haire or others in mine management, and he admitted 
that as a supervisor, he had a responsibility for safety 
conditions in those area under his supervision. 

The record in this case strongly suggests that Mr. Vic 
and certain individuals in mine management did not get alor 
too well. Mr. vigne conceded that his work had been the 
subject of past criticism by a superior, and while he indie 
that he left the respondent's employ voluntarily on a prev: 
occasion and was then asked to return, the fact is that he 
was gone for approximately two years and that his departure 
came after some conflict with his supervisor. 

With regard to Mr. Vigne 1 s termination in April 1983, 
find nothing here to support a conclusion that Mr. vigne 
was fired for exercising any protected safety rights. Hav: 
viewed Mr. Vigne and Mr. Haire during the course of their 
testimony in this case, including their demeanor and tempe] 
I am clearly convinced that they have a personal dislike 
for each other. I am also convinced that Mr. Haire was noi 
too enchanted with Mr. Vigne's work performance and attituc 
toward his work when he assumed supervisory responsibiliti* 
over him. I am also convinced that Mr. Vigne resented 
Mr. Haire’s supervisory authority, and resisted efforts 
by Mr. Haire to assign work to him which Mr. vigne found 
demeaning to his status as a supervisor. Although Mr. Vig] 
may have been justified in resisting Mr. Haire's attempts 
to assign him other work, that is a matter best left 
to mine management. Since Mr. vigne was a supervisor 
and part of mine management, and absent any evidence that 
any protected rights under the Mine Act have been violated 
I believe that any difficulties encountered by Mr. Vigne 
with an upper echelon supervisor of this rather small comp, 
is a private matter best left for resolution by those part. 


this case. In a statement attributed to Mr. Vigne which 
appears on a state unemployment compensation form, he purportec. 
stated that "new supervisor and I had disagreement over job 
duties," and that this was the reason he gave for his discharge 
During the hearing, Mr. Vigne acknowledged the accuracy of 
this statement, as well as another statement indicating _ 
that his discharge resulted from his failure to comply with 
instructions from his supervisor over work assignments. _ In 
both instances, Mr. Vigne admitted that the supervisor in 
question was Mr. Haire. Under the circumstances, these 
admissions by Mr. Vigne, made shortly after his discharge, 
strongly support the conclusion that his discharge^was 
prompted by his inability to get along with Mr. Haire, and 
his failure to follow Mr. Haire’s instructions and orders 
concerning his work. 

The fact that Mr. Vigne ultimately prevailed on his claim 
for unemployment compensation before the State of Florida 
is not relevant in this case before me. Although the unemployr 
referee concluded that Mr. Vigne's refusal to follow Mr. Haire 
instructions concerning his work did not amount to "misconduct 1 
for purposes of disqualifying him for benefits, his conclusion 
in this regard is not controlling to the facts presented in 
the case before me. The issue before me is whether Mr. Vigne’: 
discharge was in any way connected with or prompted by, the 
exercise of any protected safety rights he had under the 
Federal mine safety and health law. I have concluded that 
it was not. 


Conclusion and Order 


In view of the foregoing findings and conclusions, and 
after careful consideration of all of the evidence and 
testimony adduced in this case, I conclude and find that the 
complainant here was failed to establish a prima facie case 
of discrimination on the part of the respondent. Accordingly, 
the complaint IS DISMISSED, and the complainant's claims for 
relief ARE DENIED. 



43eorge^\. Koutras 
Administrative Law Judge 
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Before; 


Judge Broderick 


STATEMENT OF THE CASE 

The mine operator (Zapata) filed proceedings contestin 
the validity of citations issued by MSHA. The Secretary ha 
filed penalty proposals for the violations of mandatory 
standards alleged in the contested citations. The proceed¬ 
ings were consolidated by Order of May 11, 1984, for the 
purposes of hearing and decision, with respect to certain 
of the violations, the parties submitted prior to the heari 
and at the hearing, settlement proposals. Pursuant to noti 
the consolidated cases were heard on the merits in Chariest 
West Virginia, on September 18 and 19, 1984. Federal Mine 
Inspectors Ernest Thompson and Clinton Lewis testified on 
behalf of MSHA. J. Richard Dillon, Monty Boytek, and Hersh 
Aylshire testified on behalf of Zapata. The parties waived 
their rights to file posthearing briefs. Based on the enti 
record, and considering the contentions of the parties, I 
make the following decision. 



FINDINGS AND CONCLUSIONS APPLICABLE TO ALL CITATIONS 


1. At all times pertinent to these proceedings, Zapate 
Coal Corporation, also known as Dal-Tex Coal Corporation, wc 
the owner of mining facilities in Logan County, West Virgin: 
known as the Monclo Prep. Plant, also known as Doone No. 2 
Prep. Plant. 

2. At the time of the alleged violations contested in 
these proceedings, the annual production of the subject mint 
was 557,122 tons of coal. The operator is therefore of 
moderate size. 

3. In the 24-months prior to the alleged violations 
contested herein, the operator had a history of 66 violatioi 
of mandatory standards. This is a relatively favorable 
history. 


4. The imposition of penalties in these proceedings 
will not affect the operator's ability to continue in busin< 

5. All of the violations involved herein were abated 
promptly and in good faith. 

6. The operator herein is subject to the provisions o 
the Federal Mine Safety and Health Act of 1977 in the opera 
tion of the subject mine, and I have jurisdiction over the 
parties and subject matter of this proceeding. 

SETTLEMENT MOTION 

The Secretary proposed to settle certain of the allege' 
violations contained in the above dockets. Written motions 
were filed on July 2, 1984, and August 27, 1984, and were 
amended by statements made on the record on September 19, 
1984. The following citations were included in the motions 

Docket No. WEVA 84-122 

Citation No. 2271720 


This citation charged a violation of 30 C.F.R. 

§ 77.400(b) because of the absence of a guard on a walkway 
under the conveyor belt. The hazard was deemed minimal and 
the operator's negligence moderate. The violation was 
originally assessed at $20 and the parties proposed to 
settle for $40. I approved the settlement agreement. 


because handrails and toeboards were inadequate or were 
missing under the rotary dump, on the bottom floor transfer 
building, and around the second floor of the shaker. The 
hazard was deemed moderate as was the operator's negligence. 
The violation was originally assessed at $136, and the 
parties proposed to settle for $136. I approved the 
settlement agreement. 

Docket No. WEVA 84-123 

Citation No. 2139561 


This citation charged a violation of 30 C.F.R. § 77.204 
because of openings caused by deteriorated metal on the 
first floor of the preparation plant. The hazard was deemed 
moderate as was the operator's negligence. The violation 
was originally assessed at $105 and the parties proposed to 
settle for $105. X approved the settlement agreement. 

Citation No. 2139562 


This citation charged a Violation of 30 C.F.R. 

§ 77.1607(c) because the unguarded walkway along the belt 
conveyor was not equipped with emergency stop devices or 
cords. The hazard was deemed unlikely to occur, but the 
operator’s negligence was deemed moderate. The violation 
was originally assessed at $20, and the parties proposed 
to settle for $40. I approved the settlement agreement. 

Citation No. 2271726 


This citation charged a violation of 30 C.F.R. § 77.400 
because the equipment guard for the V-belt pulley was 
inadequate. The gravity of the hazard was deemed moderate, 
but the operator's negligence was deemed low. The violation 
was originally assessed at $105, and the parties proposed 
to settle for $90. I approved the settlement agreement. 

Docket No. WEVA 84-149 

Docket No. 2139587 


This citation charged a violation of 30 C.F.R. § 71.805 
because a noise survey showed excessive noise in the environ 
ment of one miner. The gravity of the violation was deemed 
low and the operator's negligence minimal. The violation 
was originally assessed at $98 and the parties proposed to 
settle for $69. I approved the settlement agreement. 


This citation charged a violation of 30 C.F.R. § 77.1104 
‘cause of an accumulation of combustible material along a 
>rtion of the mine floor. The condition had recently 
:curred, consisted of wet material and was not a serious 
izard. The violation was originally assessed at $20/ and 
ie parties proposed to settle for $40. I approved the 
ittlement agreement. 

Citation No. 2139563 


This citation charged a violation of 30 C.F.R. § 77.207 
cause of insufficient illumination along a number of 
.lkways. No miners worked in the area, however, and the 
lerator's negligence was deemed low. The violation was 
iginally assessed at $105 and the parties proposed to 
ttle for $69. I approved the settlement agreement. 

E CONTESTED CITATIONS 


Docket No. WEVA 84-122 
Citation No. 2139597 


This citation charged a violation of 30 C.F.R. § 77.207 
cause of inadequate illumination along a walkway which 
nstituted a secondary escapeway. There were lights on the 
imary escapeway, on the landing, and flood lights on the 
11 at the stockpile about 50 feet from the secondary 
capeway. The operator's safety superintendent testified 
iat all of these lights provided illumination to the 
condary escapeway. The citation was written in the day- 
me, although the inspector testified that he had previously 
:en in the area at night. The operator's safety superinten- 
int testified that he frequently walked the secondary 
icapeway, and in his opinion it was adequately illuminated, 
lere was debris along the walkway. 


I conclude that the Secretary has not 
r establishing that a violation occurred. 
>tice of contest is granted, the citation 
le penalty proposal for this violation is 


carried his 
Therefore , 
is VACATED, 
DISMISSED. 


burden 

the 

and 


Citation No. 2271717 


This citation charged a violation of 30 C.F.R. § 77.202 
?cause of an accumulation of float coal dust on the surface 
ructure of a coal truck dump, on the inside of the frame of 
electric heater and in the electrical control boxes 


operation at the time the citation was issued. 

The inspector and the operator's plant superintendent 
disagreed as to whether the dust on the facilities described 
above was float coal dust. I accept the inspector's testi¬ 
mony on this issue and conclude that float dust was present 
in the amounts described by the inspector. The amount of 
dust was such that it would have taken more than one shift 
to accumulate. With an ignition source present, there was 
a substantial fire or explosion hazard. I find that coal 
dust in a dangerous amount was permitted to accumulate. 
Therefore, the cited condition was a violation of the 
standard in 30 C.F.R. § 77.202. It was a significant and 
substantial violation, was serious and was caused by the 
operator's negligence. I conclude that $250 is an appro¬ 
priate penalty for the violation. 

Citation No. 2139600 

This citation charged a violation of 30 C.F.R. 

§ 77.400(c) because of an inadequate guard at the No. 9 belt 
conveyor flight discharge head. The inspector stated that 
a miner could reach in behind the guard and catch himself 
between the belt and the pulley. There were no miners work¬ 
ing at the drive at the time the citation was issued, but 
the belt was regularly cleaned and serviced while the belt 
was in operation. The guard was only about 48 inches high. 
The distance from the top portion of the guard to the pinch 
point was 31 to 36 inches. It would have been somewhat 
difficult but not impossible for a person to reach the pinch 
point from behind the guard. The standard requires that 
guards shall extend a distance sufficient to prevent a 
person from reaching behind the guard and becoming caught 
between the belt and the pulley. The Commission recently 
held that this standard "imports the concepts of reasonable 
possiblity of contact and injury; including contact stemming 
from inadvertent stumbling or falling, momentary inattention 
or ordinary human carelessness." Secretary v. Thompson 

Brothers , 5 FMSPIRC ^_ (September 24, 1984), slip. op. page 

I conclude that a violation of the standard was established. 
However, I further conclude that an injury was unlikely 
because of the location of the pinch point. The violation 
was not significant and substantial and was not serious. Tf 
condition was or should have been obvious to the operator ar 
therefore, resulted from the operator’s negligence. I con¬ 
clude that an appropriate penalty for the violation is $75. 


This citation charged a violation of 30 C.F.R. 

§ 77.400(a) because of inadequate mechanical equipment 
guards at the rotary breaker and at 4 V-belts at the pulley 
drive shaker. There was an opening about 18 inches wide in 
the screen guard at the rotary breaker which was from 6 to 
7 feet high. The pinch point was about 26 inches in from 
the guard. The guards on the 4 V-belts did not come down 
to the end of the motor, leaving the belts and pinch points 
exposed. The area of exposure was about 4 inches high and 
4 inches wide. The pinch point was 18 to 20 inches in from 
the guard, and about 5-1/2 feet high. The area was cleaned 
weekly and serviced occasionally. 

I conclude that a violation of the standard (requiring 
that exposed moving machinery parts which may be contacted 
by persons and may cause injury to persons shall be guarded) 
was shown. See discussion of prior citation, above. I 
conclude that the violation was reasonably likely to cause 
serious injury; that therefore, it was significant and sub¬ 
stantial. The conditions should have been known to the 
operator. X conclude that an appropriate penalty for the 
violation is $150. 

Docket No. WEVA 84-123 

Citation No. 2139599 


This citation charged a violation of 30 C.F.R. 

77.1608 (b) because of dumping of coal approximately 30 feet 
beyond the edge of a high wall and directly above a surge 
bin; and also because an end loader was trammed above the 
surge bin to scatter coal dumped by trucks. The standard 
requires that where the ground at a dumping point may fail 
to support the weight of a loaded dump truck, trucks shall 
be dumped a safe distance back from the edge of the bank. 

The evidence is conflicting as to whether the ground was 
such that it could support the weight of a loaded truck. 
There was considerable dispute as to the effect (and loca¬ 
tion) of the surge bin. I accept the judgment of the 
inspectors that the ground at the dumping point in question 
might fail to support the weight of a loaded truck. I 
further accept their testimony as to the evidence that true* 
had backed on to such ground. The trucks belonged to and 
were operated by independent trucking companies. But the 


that the operator was properly cited for violations of the 
standard committed by the truckers. Therefore, I conclude 
that a violation was established. I further conclude, as 
the Secretary concedes, that the end loader's travel on to 
the coal pile was not a violation of the standard cited. 

I further conclude that the trucks did not go out over the 
surge bin, although they did go beyond the edge of the 
highwall. Respondent did not take adequate steps to pre¬ 
vent this occurrence and was therefore negligent in per¬ 
mitting the violation. X conclude that the violation was 
reasonably likely to result in serious injury. It was 
therefore properly cited as significant and substantial. I 
conclude that an appropriate penalty for the violation is 
$150. 


Citation No. 2271719 

This citation charged a violation of 30 C.F.R. § 77.20 
because of float coal dust accumulations to a depth of 
4 inches on the frame and structure of the speed reducer in 
the Transfer Building. The speed reducer contains an 
electrical motor and belt drive. The motor was energized 
and the belt was in operation at the time the citation was 
issued. The amount of dust was such that it would have 
taken more than one shift to accumulate. The electric moto 
and speed reducer do not generally get hot but run warm whi 
in operation. The building was enclosed on three sides and 
open on the fourth. The only miners normally entering the 
area would be those assigned to grease the bearings and 
clean up the area. I conclude that the accumulation of 
float coal dust was a violation of the standard cited. I 
further conclude that since ignition sources were present, 
was reasonably likely to contribute to a fire or explosion 
hazard which could result in serious injury to miners, and 
that it resulted from the operator's negligence. I conclud 
that an appropriate penalty for the violation is $135. 

Citation No. 2271724 


This citation charged a violation of 30 C.F.R. § 77.51 
because of covers not being properly secured on three 
breaker boxes serving the centrifugal dryers. The boxes 
have 480 volts of power. The power was on and the tipple 
in operation. The only people authorized to enter the area 
are certified electricians and foremen. A danger sign was 
present on the door warning of 480 volts of electricity. T 
screw locks were loose and the doors open about 2 to 3 inch 
I conclude that a violation was established. The condition 


the citation was issued. The exposure to hazard was minin 
and the likelihood of injury slight. The violation was nc 
significant and substantial. I conclude that an approprie 
penalty for the violation is $75. 


ORDER 


1. The following contested citation is ORDERED VACA1 
Citation No. 2139597 issued October 12, 1983 


2. The following contested citations are ORDERED 
AFFIRMED, but MODIFIED to remove the significant and 
substantial designation: 



Citation 

No. 

2139600 

issued 

October 

18, 

1983 


Citation 

No. 

2271724 

issued 

October 

20, 

.19 8 3 

3. 

The following 

contested cita 

tions are 

AFFIRMED as 

issued : 









Citation 

No. 

2271717 

issued 

October 

12, 

1983 


Citation 

No. 

2271718 

issued 

October 

19, 

1983 


Citation 

NO. 

2139599 

issued 

October 

17, 

19 8 3 


Citation 

NO. 

2271719 

issued 

October 

19, 

1983 

4. 

As part of the 

; settlement, the operator 

seeks to 

have withdrawn its 

notices of 1 

contest 

with respec 

t to the 


following citations and the contests are ORDERED WITHDRAW 
and the proceedings DISMISSED: 


5. 

operator 


Citation 

NO. 

2271720 

issued 

October 

19, 

19 

Citation 

No. 

2271722 

issued 

October 

19, 

19 

Citation 

No. 

2139561 

issued 

October 

18, 

19 

Citation 

No. 

2139562 

issued 

October 

18, 

19 

Citation 

NO. 

2271726 

issued 

October 

20, 

19 

Citation 

No. 

2139587 

issued 

October 

6, 

198 

Citation 

NO. 

2139563 

issued 

October 

18, 

19 

Citation 

No. 

2139593 

issued 

October 

Hr 

19 

Within 30 

days of the 

date of this decis 

ion 

is ORDERED to 

pay the 

following civil 

. penal 


the 


for violations of mandatory standards: 
CITATION 


PENALTY 


2271720 

2271722 

2139561 


$ 40 

136 
105 


2139597 

0 

2271717 

250 

2139600 

75 

2271718 

150 

2139599 

150 

2271719 

135 

2271724 

75 


Total 5174 2 4 


f J 0LAAAMi yvcfon 

/ James A. Broderick 
'S Administrative Law Judge 

Distribution: 

Covette Rooney, Esq., Office of the Solicitor, U.S. 
Department of Labor, Room 14480 Gateway Building, 

3535 Market Street, Philadelphia, PA 19104 (Certified Mail) 

Laura E. Beverage, Esq., Jackson, Kelly, Holt and O'Farrell 
P.O. Box 553, Charleston, WV 25322 (Certified Mail) 


FALLS CHURCH, VIRGINIA 22041 


t'iu; i 


SECRETARY Or LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
ON BEHALF OF 
I. B. ACTON 
GRADY ADERIIOLT 
FREEMAN BUTLER 
JAMES L. CAMPBELL 
W. D. FRANKLIN 
BILLY R. GLOVER 
TERRY PEOPLES 
WILLIAM REID 
CHARLES W. RICKER 
TERRY SHUBERT 
THEODORE TAYLOR 
MARVIN WISE 


ROBERT BURLESON 

Complainants 

UNITED MINE WORKERS OF 
AMERICA (UMWA), 

Intervenor 

v. 

JIM WALTER RESOURCES, INC., 
Respondent 


DISCRIMINATION PROCEEDI 


Docket No. SE 84-31-D 
SE 84-32-D 
SE 84-33-D 
SE 84-34-D 
SE 84-36-D 
SE 84-37-D 
SE 84-39-D 
SE 84-40-D 
SE 84-41-D 
SE 84-42-D 
SE 84-4 3-D 
SE 84-44-D 

MSHA Case No. BARB CD 8 
Nebo Mine 

Docket No. SE 84-46-D 
MSHA Case No. BARB CD 8 
No. 7 Mine 


DECISION 

Appearances: Frederick W. Moncrief, Esq., Office of the 

Solicitor, U.S. Department of Labor, Arling 
Virginia, for Complainants? 

Mary Lu Jordan, Esq., Washington, D.C., for 
Intervenor; 

David M. Smith, Esq., Maynard, Cooper, Frie 
& Gale, P.C., Birmingham, Alabama, and Robe 
Pollard, Esq., Jim Walter Resources, Inc., 
Birmingham, Alabama, for Respondent. 



filed and no extension of time requested. Accordingly the 
Complainants are awarded only the training expenses and 
comparable wages set forth in that decision. Jim Walter 
Resources, Inc., is hereby ordered to pay the noted amounts 
to the following miners within 10 days of the date of this 
decision: 


Name of Miner 

I. B. Acton 
Grady Aderholt 
R. Burleson 

F. Butler 

J. L. Campbell 
W. D. Franklin 
R. B. Glover 
T. Peoples 

W. C. Reid 
C. W. Ricker 
T. Shubert 
T. Taylor 
M. Wise 

B. Final Disposition of 


Total Due 

$523.48 

485.54 

528.74 
418.40 
493.88 

437.54 

429.86 

436.54 

425.86 
500.00 
420. 14 

439.74 

404.86 

Civil Penalty Proceedings: 


In 

October 
ordered 
a civil 


accordance with the decision in 
15, 1984, Jim Walter Resources, 
to pay within 10 days of the dat 
penalty of $650 ($50 in each of 


these cases dated 
Inc., is hereby 
of this decision 
e captioned cases) 


Distribution: 

Frederick W. 
ment of Labor 



Moncrief, Esq., Office of theVySolicitor, U.S. E 
, 4015 Wilson Blvd., Arlington, VA 22203 (Cei 


Mail) 


Mary Lu Jordan, Esq., United Mine Workers of America, 900 IS 
St., N.W., Washington, D.C. 20005 (Certified Mail) 

David M. Smith, Esq. , Maynard, Cooper, Frierson & Gale, P.C. 
1200 Watts Bldg., Birmingham, AL 35202 (Certified Mail) 


Robert W. Pollard, Esq., Jim Walter Resources, Inc., P.0. Be 



>Y COAL COMPANY, 

Contestant 

v. 


‘ARY OF LABOR, 

! SAFETY AND HEALTH 
NISTRATION (MSHA), 
Respondent 


CONTEST PROCEEDINGS 

Docket No. KENT 84-97-R 
Citation No. 2338145; 1/16/84 

Docket No. KENT 84-98-R 
Citation No. 2338146; 1/16/84 

Docket No. KENT 84-99-R 
Citation No. 2338147; 1/16/84 

Docket No. KENT 84-100-R 
Citation No. 2338148; 1/20/84 

Docket No. KENT 84-101-R 
Citation No. 2338151; 1/20/84 

Docket No. KENT 84-102-R 
Citation No. 2338153; 1/20/84 

Docket No. KENT 84-104-R 
Citation No. 2338156; 1/23/84 

Docket No. KENT 84-105-R 
Citation No. 2338157; 1/23/84 

Docket No. KENT 84-106-R 
Citation No. 2338158; 1/25/84 

Docket No. KENT 84-107-R 
Citation No. 2338703; 1/30/84 

Docket No. KENT 84-117-R 
Citation No. 2338710; 2/03/84 

Docket No. KENT 84-118-R 
Order No. 2338711; 2/03/84 

Docket No. KENT 84-119-R 
Order No. 2338712? 2/03/84 


Camp No. 2 Underground Mine 



Docket No. KENT 83-133 
A.C. No. 15-02705-03537 

Docket No. KENT 84-149 
A.C. No. 15-02705-03539 

Docket No. KENT 84-223 
A.C. No. 15-02705-03544 

Camp No. 2 Mine 

DECISION 

Appearances: Michael O. McKown, Esq., St. Louis, Missouri, 

for Contestant/Respondent? 

Deborah A. Persico, Esq., Office of the Soli¬ 
citor, U.S. Department of Labor, Arlington, 
Virginia, for Respondent/Petitioner. 

Before: Judge Melick 

These consolidated cases are before me pursuant to sec¬ 
tions 105(a) and 105(d) of the Federal Mine Safety and 
Health Act of 1977, 30 U.S.C. § 801 et seq., the "Act," to 
contest citations and withdrawal orders issued to the Pea¬ 
body Coal Company (Peabody) and for review of civil penal¬ 
ties proposed by the Mine Safety and Health Administration 
(MSHA), for the violations alleged therein. At hearing, 
Peabody admitted the existence of the violations and the 
special unwarrantable failure findings (as alleged in the 
two orders before me) and challenged only the "significant 
and substantial" findings made by MSHA. 

In order to establish that a violation of a mandatory 
safety standard is "significant and substantial" the Secre¬ 
tary must prove: (1) the underlying violation of a mandato¬ 
ry safety standard? (2) a discrete safety hazard—that is, a 
measure of danger to safety contributed to by the viola¬ 
tions? (3) a reasonable likelihood that the hazard contribu¬ 
ted to will result in an injury? and (4) a reasonable likeli¬ 
hood that the injury in question will be of a reasonably 
serious nature. Secretary v. Mathies Coal Company , 6 PMSHRC 
1 (1984). 

With the exception of Citation No. 2338155 which had 
been the subject of a settlement and final disposition prior 
to the filing by the Secretary of the civil penalty proceed¬ 
ings now before me (Docket No. KENT 84-149), all of the cita¬ 
tions and orders at issue involve a violation of the permis- 


MINB SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
petitioner 

v. 

PEABODY COAL COMPANY, 

Respondent 



§ 75.503. The admitted violations all concern openings in 
excess of .004 of an inch between plain flange cover plates 
and electrical enclosures on electrical face equipment taken 
or used inby the last open crosscut. Several of the cita¬ 
tions/orders allege, in addition, other electrical hazards 
charging independent violations of the cited standard. The 
corresponding citations and orders are noted in the discus¬ 
sion that follows. 

In determining whether the violations are "significant 
and substantial" several factors are relevant to all of the 
alleged violations. In this regard it is not disputed that 
each of the cited pieces of equipment was being used, or 
would have been used in the near future, inby the last open 
crosscut and in close proximity to working faces. In 
addition, within the cited electrical compartments sparking 
and arcing were frequent and sufficient to ignite a methane 
concentration in the atmosphere of between 3 percent and 15 
percent. Further, that during the time the violations were 
cited ventilation in excess of that required by the opera¬ 
tor's ventilation plan and an amount deemed adequate by MSHA 
was ventilating relevant face areas; that there had been 
adequate rock dusting in relevant areas; that in many of the 
units in which the citations were issued no methane was de¬ 
tected and in none of the units was more than .8 percent 
methane found; and that methane checks were made at least 
every 20 minutes. 

According to MSHA Inspector George Dupree, the viola¬ 
tions were "significant and substantial" because of the dan¬ 
ger of fire and explosion which could be triggered by concen 
trations of methane between 3 percent and 15 percent enter¬ 
ing electrical compartments in which sparking and arcing 
occurs. While conceding that there had been little or no 
evidence of methane and recognizing the apparent adequacy of 
the ventilation, rock dusting and methane testing at the 
time of these violations, Dupree nevertheless noted that 
methane in explosive concentrations can be liberated at any 
time and indeed at the mine cited in this case, he observed 
significant fluctuations in methane liberation. The exhib¬ 
its in evidence depicting variations in methane liberation 
at the Camp No. 2 Mine support the inspector’s testimony in 
this regard. In further support of his estimation of the 
hazard presented, Dupree cited MSHA records of fatal methane 
explosions in mines with no history of methane. 

In addition, in light of the large number of similar 
violations and, indeed, of the continuing violations after 



nificant and substantial. See Secretary v. u.s. steel Min ¬ 
ing Go., Inc. , 6 FMSHRC 1866 (1984) affirming similar "sig¬ 
nificant and substantial" violations of the permissibility 
standards. The violations were in any event also "signifi¬ 
cant and substantial" based on the uncontested evidence that 
electrical shock and electrocution were reasonably likely 
from water seepage into the cited electrical compartments 
and the resulting short circuiting. 

While there is also evidence that some of the equipment 
was furnished with methane monitors which, if properly func¬ 
tioning, will trigger a warning light at a 1 percent concen¬ 
tration of methane and cut off power to the equipment upon 
the presence of 2 percent methane, it is not disputed that 
these monitors can and do malfunction. Explosive concentra¬ 
tions of methane could also reach the exposed electrical 
compartments before reaching the methane monitor. Under the 
circumstances, I do not find the existence of methane moni¬ 
tors to be sufficient to negate the "significant and substar 
tial" findings made herein. 

According to Inspector Dupree, the large number of per¬ 
missibility violations at the Camp No. 2 Mine was quite un¬ 
usual and reflected a totally inadequate maintenance prograr 
Indeed, Dupree found that 70 percent of the violations were 
the result of loose bolts on the cover plates. Moreover, 
even after several permissibility violations were cited on 
the first day of his inspection, thereby giving notice to 
the mine operator of this deficiency, the violations never¬ 
theless continued. I agree with Dupree’s evaluation and I 
conclude that these factors warrant a finding of significant 
negligence. In addition, with respect to Citation Nos. 
2338143, 2338144, 2338145, 2338147, 2338151, 2338153, 
2338156, 2338157, 2338703, and 2338710, and Order No. 
2338711, the undisputed evidence is that the bolts and lock 
washers holding the cover plates onto the electrical compart 
ments were loose, protruding, and clearly visible. It coulc 
reasonably be inferred from these obvious conditions that 
the cover plates were also loose, unsafe, and in violation 
of the cited standard. Accordingly, for this additional 
reason, I find that the noted violations were the result of 
significant negligence. 

In addition, with respect to Citation No. 2338146, it 
is undisputed that the cover plate over the electrical com¬ 
partment had rusted to such an extent that the cover had to 
be replaced. It is further undisputed that the amount of 
rust observed could have accumulated only after a lapse of 
3 or 4 months. Accordingly, the deteriorated condition 
should have been detected during the weekly electrical in- 


>rmed. The violation was thus the result of significant 
jgligence. 


Finally, with respect to Order No. 2338712, it is undis- 
ited that, in addition to the cited loose cover plate, the 
rnduit and cable had been torn out of the resistor panel, 
lereby creating an independent hazard. The condition was 
»adily visible, since the light was inoperative, and was 
lerefore the result of gross negligence. 

Further negligence is attributable to the operator in 
lose cases cited after January 16, 1984, since the mine 
>erator was forewarned on that date of the recurrent prob- 
im of these permissibility violations. It is apparent that 
r en after these warnings management took no effective cor- 
ictive action. Accordingly, I am assessing a greater penal- 
r for the corresponding citations amd orders. 

In determining the amount of penalties to be assessed 
i these cases, I have also considered that the operator is 
irge in size and has a substantial history of violations 
icluding a number of violations of the standard cited here- 
i. The violations were all abated in a timely and good 
iith manner. 


ORDER 


Citation No. 2338155 having been previously withdrawn 
»fore the filing of the instant civil penalty proceeding is 
sreby severed from these cases. The contest proceedings, 
)ckets No. KENT 84-97-R, KENT 84-98-R, KENT 84-99-R, KENT 
1-100-R, KENT 84-101-R, KENT 84-102-R, KENT 84-104-R, KENT 
1-105-R, KENT 84-106-R, KENT 84-107-R, KENT 84-117-R, KENT 
1-118-R, and KENT 84-119-R are dismissed. 

The Peabody Coal Company is ordered to pay the following 
Lvil penalties within 30 days of the date of this decisions 


Citation 

No. 2338142 

$ 100 

Citation 

No. 2338143 

100 

Citation 

No. 2338144 

100 

Citation 

No. 2338145 

500 

Citation 

No. 2338146 

500 

Citation 

No. 2338147 

300 

Citation 

No. 2338151 

300 

Citation 

No. 2338153 

300 

Citation 

No. 2338156 

300 

Citation 

No. 2338157 

300 

Citation 

No. 2338158 

300 


Total $4 ,850 



Michael 0. McKown, Esq., Peabody Coal Company, P.O. Box 373, 
St. Louis, MO 63166 (Certified Mail) 

Deborah A. Persico, Esq., Office of the Solicitor, U.S. De¬ 
partment of Labor, 4015 Wilson Boulevard, Arlington, VA 
22203 (Certified Mail) 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 
Petitioner 


v. 

GRUNDY MINING COMPANY, INC., 
Respondent 

and 

GRUNDY MINING COMPANY, INC. 

Contestant 


v. 


SECRETARY OF LABOR, et al 
Respondent 


CIVIL PENALTY PROCEEDINGS 

Docket No: SE 83-29 
A/0 No: 40-00524-03508 

No. 21 Mine 


NOTICES OF CONTEST 

Docket No: SE 82-36-R 
Citation No: 757821; 2/2^ 

Docket No: SE 82-37-R 
Citation No: 757822; 2/2' 

Docket No: SE 82-38-R 
Citation No: 757823; 2/2' 

Docket No: SE 82-39-R 
Citation No: 757824; 2/24, 

Docket No: SE 82-40-R 
Citation No: 757825; 2/24, 


DECISION APPROVING SETTLEMENT 
Before: Judge Moore 

The proposed assessment issued by the assessment office 
in the above-captioned civil penalty proceedings is $30,272.( 
and the parties are seeking approval to settle for $27,000. 

MSHA has submitted with its moving papers its position 
with regard to the statutory criteria, and after escamining 
those papers I find no reason to challenge MSHA's position. 


I therefore accept the reasons given by MSHA for 




agreeing to a settlement and incorporate them herein by 
reference. 

The settlement motion is GRANTED and respondent is 
ORDERED to pay to MSHA, within 30 days, a civil penalty of 
$27,000. 



Charles C. Moore, Jr. 
Administrative Law Judge 
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DECISION 

pearances: Robert J. Lesnick, Esq., Office of the Solicitor 

U.S. Department of Labor, Denver, Colorado, 
for Petitioner? 

Mr. Calvin Black, President, Markey Mines, Inc., 
Blanding, Utah, pro se . 

fore: Judge Morris 

The Secretary of Labor, on behalf of the Mine Safety and 
alth Administration, charges respondents with violating varii 
ety regulations promulgated under the Federal Mine Safety ai 
alth Administration Act, 30 U.S.C. § 801 et seq ., (the "Act" 

After notice to the parties, a hearing on the merits was 
d on August 21, 1984, in Monticello, Utah. 

The Secretary did not file a post-trial brief. Responded 
rkey Mines, filed a brief relating to certain threshold issu< 
was granted an opportunity to file a further brief on the 
rits of the alleged violations (Order, September 17, 1984). 
rther brief was filed. 



s bound by the acts of its independent contractor. An ad- 
itional issue is whether respondent is bound by certain evider 
ifered by a deposition. 

Secondary issues are whether respondent violated the 
sgulations. If a violation occurred, what penalty is 
ppropriate. 


Stipulation 

In assessing any penalties the parties agreed that Markey 
ines is a small mine; further, it has no adverse history for t 
4 months prior to the issuance of the citations in these cases 
rr. 145, 146). 


WEST 80-376-M 
Citation 336689 

This citation alleges a violation of Title 30, Code of 
ederal Regulations, Section 57.18-6 which provides as follows; 

57.18-6 Mandatory. New employees shall be in¬ 
doctrinated in safety rules and safe work procedures. 

Summary of the Evidence 

MSHA’s evidence: Ronald L. Beason, an MSHA inspector, issi 
his citation because two survey helpers, Boyd Donaldson, age ; 

d Scott Sanders, age 19, were not trained in safety rules (Ti 
4-17) . 

The miners, employees of Sanders Exploration Company, wer« 
urveying old workings. There were five employees of Markey 
ines observed in the drift where the two surveyors were locat< 
Tr. 17, 18). 

The citation, an alleged S&S violation, was served on 
ndell Jones and Hanson Bayless, Markey representatives who w< 
resent. The citation was issued because the two surveyors we] 
trained in the use of self-rescue equipment. Jones claimed 1 
2 n were employees of Sanders Exploration Company and, therefo] 
espondent had no obligation to train them. In the inspector'? 
pinion the men should also have been instructed in ground 
ontrol, radiation, dust, evacuation, electricity and bulkhead? 
he surveyors responded to the orders of Jones and Bayless (Tr 
3-27, 40). Inspector Beason ordered the surveyors to leave t] 
ne. He further instructed the men in the use of self-rescue 
^uipment. The company was directed to complete their training 
ithin three days (Tr. 153-156). 


caivin tJiacK, Hanson Bayless, and Wendell Jones testifiet 
for respondent. 

Calvin Black indicated that Calvin Black Enterprises 
[hereafter "CBE") is a sole proprietorship owned by himself. 
-BE owns the capital stock in Markey Mines and the lease on tl 
minerals rights. CBE contracted with Markey Mines to operate 
[line. Markey Mines owns the mining equipment. 

CBE also contracted with Sanders Exploration to survey tl 
line. Sanders had general authority to enter the mine. But, 

• act, on the day of this inspection, Donaldson and Sanders wei 
nderground without respondent’s permission. The company lat< 
precluded such action by keeping its gates locked (Tr. 70, 74 
10 ) . 

Hanson Bayless and Wendell Jones both indicated that whei 
.hey arrived at the mine at 8:00 a.m. on the day of the in¬ 
spection the surveyors had already gone underground. In 
iddition, Bayless, in his 30 years' experience, had never seei 
;he need for self-rescue equipment in this mine. This condit: 
lay have been a hazard in some mines but not in the Markey Mir 
Tr. 99-100, 123-125). 

Wendell Jones claimed the inspector's instructions to thi 
urveyors concerning self-rescue equipment took only 15 minut< 
le further denied that the inspector directed him to give 
dditional training to Donaldson and Sanders (Tr. 157). 

Discussion 


Respondent raises two threshold issues. Initially, it is 
isserted that the cases are fatally defective because the 
Stations name the operator as ’’Calvin Black Enterprises.” Bi 
• he proposal for penalty was filed in five of the cases againe 
'Markey Mines, Incorporated" namely, in WEST 80-376-M, WEST 
10-416-M, WEST 80-487-M, WEST 81-76-M and WEST 82-182-M. 

The second contention is that the two surveyors were 
imployees of Sanders Exploration Company, an independent con- 
iractor. Therefore, respondent urges it cannot be held liable 
[or the acts of an independent contractor. 

Concerning the initial issue, it is correct that the 
citations in the above docketed cases show the operator as 
'Calvin Black Enterprises." The citations further identify t\ 
line site as the "Markey Mines." 


citations also identic lea tne site as m.arxey Nines. con aria 
Markey were fully apprised of the situation and the record f 
to disclose that CBE or Markey were prejudiced. Section 104 
of the Act, now 10 U.S.C. § 814(a), requires the Secretary t 
issue his citation to the operator. But on the facts here, 
conclude that whatever errors occurred in the issuance of th 
citations were cured by the Proposals for Penalty filed in t 
cases. The proposals filed named Markey Mines as respondent 
its answer Markey admits it is the operator, admits that its 
products affect commerce, and admits the issuance of the 
citations. In short, the Secretary amended the citations wh 
filed his proposals to assess penalties. 

For the foregoing reasons I deny the motion to dismiss. 

The second threshold issue concerns the status of Sa 
Exploration Company as an independent contractor. It is ass 
that its employees (Donaldson and Sanders) would likewise be 
independent contractors. Hence, it is argued that the produ 
operator would not be responsible for the training of such 
individuals. 

The latest Commission decision involving the independen 
contractor doctrine was issued on August 29, 1984 in Cathedr 
Bluffs Shale Oil Company , 8 FMSHRC 1871. In the decision tk 
Commission considered the effect of the Secretary's formally 
adopted policy regarding the issuance of citations to an ope 
for violations of the Act committed by an independent contra 

The citation in the instant case was issued before the 
Secretary's policy took effect. But, the production operate 
(Markey Mines), would be liable under the law applicable bef 
the adoption of the Secretary's policy and it would also be 
liable under the Secretary's later policy. The liability ar 
from the fact that a part of the determination of liability 
eludes an evaluation of whether the production operator's mi 
were exposed to the hazard created by the independent contra 
Old Ben Coal Co. , 1 FMSHRC 1480 aff'd. , No. 79-2367 (D.C. Ci 
January 6, 1981)? Cyprus Industrial Minerals Company , 3 FMS1 
(January 1981), aff r d . 664 F.2d 1116 (9th Cir. 1981). 

The evidence here establishes that when the two Sanders 
employees were underground at least five employees of Markey 
Mines were in the drift where the surveyors were located (Tr 
18 ) . 


The five Markey employees were thus exposed to any haza 
the new inexperienced employees might generate due to their 
of training in safety and safe work procedures. 


Vail in the case of Secretary v. Calvin Black Enterprises , 
supra . The Secretary offered the case to invoke the docti 
res judicata . It is claimed that respondent is bound by , 
Vail's decision since that case involved Sanders Explorat: 
Company, self-rescue equipment, and the independent contra 
issue. 


In support of his position the Secretary lias cited TJr 
States v. Stauffer Chemical Company , 104 S. Ct. 575 (1984 
9). I disagree with the Secretary. The cited case is not 
controlling because the doctrine of defensive collateral c 
does not apply unless the issue was litigated in another c 
volving "virtually identical facts." It is not shown that 
facts in the instant case are identical with Judge Vail's 
1, accordingly, reject the Secretary's motion to invoke tl 
doctrine, 

As to the violative condition itself the evidence 
establishes that two men, who were only employees for two 
were untrained in many areas of safety. Violations of sal 
rules and procedures by these workers could endanger them! 
and the five Markey Mine employees on the site. It is thi 
operator's duty to control the independent contractor's w< 
and their activities, as they generally affect the responc 
employees in the mine. 

Respondent further claims that the Sanders employees 
underground before the operator's supervisors arrived on 1 
site that morning and that they did so without permission 
argued they were trespassers. 

I reject this contention. Sanders Exploration, accoi 
Mr. Black, had general authority to enter the mine. With 
general authority they did not have to secure permission 1 
on a daily basis. 

The citation should be affirmed. 

Citation 336810 

This citation alleges a violation of 30 C.P.R. 

§ 57.11-51(b), which provides; 

57.11-51 Mandatory. Escape routes shall be: 

(b) Marked with conspicuous and easily read direci 
signs that clearly indicate the ways of escape. 


Summary of the Evidence 


search tor an escape route during an evacuation err. 2y-JUJ. 


Respondent's evidence through v.’itnesses Black, Bayless a 
Jones shows the new haulageway was completed in the week befo 
the inspection. In addition, the company was in the process 
installing large fans, airlines, and was cleaning up. At the 
time of the inspection there were no signs up. The old drift 
without signs and it had never had any. The inspectors had n 
told the company that signs were necessary (Tr. 102-104, 123- 
179). 

Witness Wendell Jones indicated he did not get lost in t 
escapeway. Actually, he was looking for a jeep but he was 
neutral as to whether or not the inspection party found it (T 
129, 130). 

MSHA's rebuttal evidence indicated that Calvin Black 
Enterprises was issued a notice under MESA (MSHA's predecesso 
for failure to have a second escapeway on September 11, 1974. 
The condition was abated in April, 1976 (Tr. 146, 149? Exhibi 
P-2) . 


Bayless testified that MESA approved a refuge area as a 
second escapeway. Everyone who worked at the Markey Mine had 
been instructed where the area was located. The mine had fiv 
miners and a superintendent (Tr. 102-104, 123-135, 179). 

Discussion 


MSHA's evidence establishes the escape route was not mar 
in any fashion to indicate it was an escape route. Responden 
evidence confirms the violation. 

The evidence is conflicting as to whether the escapeway 
completed within the week before the inspection or in April, 
1976. I credit respondent's evidence that the parallel haula> 
way was completed within a week before the inspection. The 
citation should be affirmed on the uncontroverted evidence th 
the escapeway was unsigned. But the short time since the ope 
relates to respondent's negligence, an issue to be considered 
onnection with the assessment of a penalty. 

WEST 80-416-M 
Citation 336866 


This citation alleges a violation of 30 C.P.R. § 57.12-2 
tfhich provides; 

57.12-20 Mandatory. Dry wooden platforms, insulating 
mats* Or Other ctricall nonrnnflnri-iufi material 


Summary of the Evidence 


Federal Mine Inspector Roy Maki, a person trained in 
hazards of electricity, issued this citation (Tr. 160-162) 

He wrote the citation at the entrance to a flank drif 
new development. A switch box was not grounded. Further, 
was no insulating material for protection. The switch box 
controlled the fan, which was running. The fan provided c 
the drift (Tr. 162-166). 

The area around the 440-volt fan was dry. Anyone act 
the fan would be exposed to the hazard of being injured if 
ground fault system failed. In addition, a fire would be 
possible if a bearing on the fan burned out (Tr. 163-164, 

Inspector Maki had previously discussed this fan witf 
Wendell Jones. At that time he noticed it lacked a grounc 
worker could be burned or killed by this hazard. Inspectc 
issued this citation as an S&S violation. He still consic 
to be such at the time of the trial (Tr. 163-168). 

A dry wood platform, such as the standard requires, j 
a person from being shocked. Rubber boots, such as those 
miners, are also a good insulator. If a miner was standir 
dry rock, or sand, the electrical charge would not go any 
to ground. However, if a miner's boots were wet or if the 
was standing on a dry board, an electrical charge would gc 
ground (Tr. 162, 169, 170). 

If a mat had been present and there had been a grounc 
citation would have been issued (Tr. 172, 173). 

Witness Bayless, testifying for respondent, indicated 
no one had ever been injured or shocked from turning on t\ 
There is wet drilling at the face but Bayless had never sc 
miner, who might have been wet, turn on the blower. The k 
was equipped with fuses (Tr. 189-192). 

Discussion 


The regulation requires that the fan and switch have 
ground. There was no such ground here and the inspector t 
the citation to that effect (Tr. 162). The dry wooden pie 
and the requirements for an insulating mat would be in li< 
ground (Tr. 162). 


Respondent's evidence does not present a defense. The 
citation should be affirmed. 


W EST 80-487-K 
Citation 337161 

This citation alleges a violation of 30 C.F.R. § 57.3-2! 
which provides: 

57.3-22 Mandatory. Miners shall examine and test 
the back, face, and rib of their working places at 
the beginning of each shift and frequently thereafte: 
Supervisors shall examine the ground conditions durii 
daily visits to insure that proper testing and groun< 
control practices are being followed. Loose ground 
shall be taken down or adequately supported before 
any other work is done. Ground conditions along 
haulageways and travelways shall be examined periodi¬ 
cally and scaled or supported as necessary. 

Summary of the Evidence 

Larry Day, an MSHA inspector, has extensive experience 
concerning loose ground (Tr. 193-195). He issued this citat; 
because there was a loose slab hanging onto a rib in a travel 
The slab was on the side of a pillar. Miners were walking b' 
slab and vehicles were hauling muck out of the pillar area (' 
195) . 


The drift was 10 foot high and 15 to 20 feet wide. The 
was 9 feet high and 15 feet long. The ground was very heavy 
there was blasting in the area (Tr. 196). Pillars in the ar< 
were cracked and many were broken up; there were signs of st] 
on the roof. This particular slab had a four inch gap 24 inc 
long along the top and on both sides. The only place where i 
slab was holding was along its bottom portion (Tr. 196). Th< 
slab had come away from the wall at least four inches at the 
widest place (Tr. 197). 

In the inspector’s view the slab, which had moved, coulc 
either slide down the pillar and tip over or it could tip ov< 
and cover the drift (Tr. 197). 

Prom the size of this rock, a miner could be disabled or 
killed (Tr. 197). Falling rock is the primary cause of 
fatalities in underground mines. 

Day agreed that Wendell Jones had told him that the slal 
could not tip over. As thev watched, the s did not 1 d 


Respondent ' s v;i tnc. f :• \.cr.Je]'i j •. it: , vi t.h over 30 yc^rs- ' 
experience in mining, testified thr.c this particular slab v£ 
already loose and resting on the sill (l'r. 203). It would r 
have come loose from this position because it would have to 
5 or 10 feet all at once (Tr. 204). 

Jones intended to take down the slab but under the 
circumstances here no one could be injured. It would not ti 
over because there were 3 to 4 bars holding it (Tr. 201). 

After the citation was issued Jones shot the slab with 
couple of sticks of powder (Tr. 202). 

Discussion 

I credit MSHA's evidence on this citation. Inspector E 
describes the condition of a very large loose slab. The 
inspector correctly ordered the removal of the slab since it 
in close proximity to the miners who were working nearby. 

Respondent's evidence is not persuasive. Even though t 
slab was resting on a sill, its stability was suspect. It c 
be affected by the ground behind it, by the blasting, or by 
work being carried on in close proximity. I, accordingly, i 
respondent's premise that the condition presented no hazard. 
Homestake Mining Company , 4 FMSHRC 146, 150 (1982). 

The citation should be affirmed. 

WEST 81-76-M 

Citations 576708, 576709, 576710 

A portion of MSHA's proof of tne alleged violations in 
case arises from the deposition of George Rendon taken June 
1983 in Salt Lake City, Utah (Exhibit P-3). 

Respondent strenuously objected to the use of the depos 
of George Rendon on the grounds that Francis J. Nielson, Esc 
was not authorized to represent respondent at the depositior 
Accordingly, respondent asserts the deposition had no evider 
value. 

The judge admitted the deposition of witness Rendon anc 
overruled respondent's objections (Tr. 207-223). At this p< 
it is necessary to review the relevant factors concerning tt 
deposition. 

As an initial matter I note that Francis J. Nielsen, Ei 


pearea tor respondent., a reacting or me ueposiuun inuiud 
that Mr. Nielsen was present and took part in the examinat 
witness Rendon. It is also true that Mr. Nielsen left the 
deposition before it was completed (see deposition page 21 
did not state his reason for leaving, but he entered a num 
objections on the record. Most of the objections relate t 
competency of witness Rendon to render an expert opinion c 
electrical matters. V 

A factor further bearing on this issue is that a heari 
the Markey Mine cases was scheduled on November 15, 1983. 
that hearing respondents request for a continuance was gr 
The record of the proceeding at that hearing reflects some 
discussion of the status of attorney Nielsen (Tr. of Novem 
1983 at pages 10, 19, 20, 22-23). There is however, no in 
dication that attorney Nielsen's services had been termina 
of November, 1983. I, accordingly, conclude Mr. Nielsen h 
authority to represent respondent at the Rendon deposition 
June, 1983 . 

The deposition was proper evidence under the Commissi 
Rules of Procedure, Rule 56, 29 C.F.R. § 2700.56 and under 
Federal Rules of Civil Procedure, Fed. R. Civ. P., Rule 26 

Citation 576708 

This citation alleges a violation of 30 C.F.R. § 57.1 
which provides: 

57.12-13 Mandatory. Permanent splices and repairs 
in power cables, including the ground conductor wh 
provided, shall be: (a) Mechanically strong with 
electrical conductivity as near as possible to tha 


1/ The judge did not have an opportunity to rule on the 
objections at the hearing. But, having read the depositic 
I conclude that a number of them are well taken. Those 
objections, relating to the competency of witness Rendon t 
render an expert opinion pertaining to electricity, as sta 
Exhibit P-3, on pages 16, 17, and 22 are sustained. The a 
of the witness are, accordingly, stricken. The balance of 
respondent's objections are overruled. 



MSHA’s evidence: George Rendon testified by deposition anc 
eston Hunt appeared in person. 

George Rendon issued citations in 1981 and 1982 at 
spondent's uranium mine. The company mines by using a drift 
3 room process (Exhibit P-3 at 7). Employment at the mine he 
nged from a high of eleven to a low of three. In 1980 and 15 
sy were mining at the site (P-3 at 8). 

Rendon, who was not experienced in electricity, issued 
tation 576708 on August 7, 1980 because a splice in a 
stribution cable was not adequately grounded. The citation v 
sued for a violation of § 57.12-13, now docketed in case WES'] 
-76-M (P-3 at 9, 10, 13; deposition Exhibit 1). 

Wendell Jones and Preston Hunt accompanied Rendon. The 
Lginal assessed penalty £/ was $34 and at a conference it wa* 
tuced to $28.00 (P-3 at 10). 

The citation arose when the inspection party stopped to st 
a fan was grounded. The inspector noticed the cable was 
:ee-quarters of an inch thick (P-3 at 10, 11). 

Jones said he didn’t know if there was adequate insulatior 
3er the splice. As they walked towards the working face the^ 
* two other places where the splice was smaller than the 
iginal cable. On unwrapping it they found there was no 
sulation. It consisted of bare wire and the connector (P-3 c 
). The cable was being used to power a fan (P-3 at 12-13). 

2 three splices in the main airway were not mechanically stre 
1 could not exclude moisture (P-3 at 16, 24). The cable was 
ng on hooks about every 20 feet (P-3 at 16). In the immediat 
cinity of the cable there were three miners removing ore. 
jipment operating in this eight-foot drift could hit the cab] 


The petition for assessments shows the original assessed 
alty was $28.00. 



Trie conamon was correct-eci witnin tne taint; speciueu uy tnu 
citation (P-3 at 24). 

Rebuttal Witness Preston Hunt testified that he has been 
electrician for 49 years. He possesses considerable electric 
experience (Tr. 262-264). 

Rendon issued this citation because Witness Hunt, at the 
time, was not a duly authorized representative of the Secreta 
(Tr. 264). 

The outside diameter of the cable was 1 and 1/2 inches a 
the splices were of lesser thickness. The smallest diameter 
three-quarters of an inch (Tr. 266; Exhibit P-4). 

Bayless had used SCOTCHGUARD, a pliable taping material, 
fill in a proper splice (Tr. 267). 

Bayless, at Jones' request, took the splice apart and fo 
there was insufficient insulation. A minimal impact could 
penetrate the wires and cause a short or a ground (Tr. 268). 

The conductors in the cable were three No. 8 wires prote 
by a neoprene cover. It was 600 volts phase to phase. These 
splices would not be acceptable to a certified electrician, 
there was a loss of mechanical protection. With the loss of 
protection the splices can pull apart (Tr. 270). 

Respondent's evidence consisted of witnesses Hanson Bayl 
and Wendell Jones. The splices, in Bayless' opinion, were no 
defective. Initially, a split bolt connector is used to hold 
two wires together. Insulating compound then covered the wir 
Each wire is wrapped with electrical tape and all three wires 
taped together. After wrapping the electrical wires in the 
splice the cable would be thinner than the original cable bee 
the fiber cords had been cut away. Jones had seen qualified 
electricians make splices in this fashion (Tr. 223-227, 236, 
237) . 

A dispute exists as to who unwrapped the splice. Hunt 
claimed that Bayless unwrapped it. But Bayless specifically 
denied that he did so (Tr. 282, 286). 

Discussion 


On this citation I credit the testimony of MSHA witness 
He has 49 years of extensive experience as an electrician. I 


e mine distribution cables. 


Bayless testified that the splice was not defective; 
rther, he had seen experienced electricians splice in this 
shion. I am not persuaded. A splice made by an experienced 
ectrician is not necessarily mechanically strong, insulated 
ovided with damage protection as near as possible to that of 
e original. Respondent's witnesses are not as experienced n 
expert as pet. i ti oner ' s witness Preston Hunt. Jones indicat. 
e cable splice was a matter Bayless should handle (Tr. 237). 
yless, at best, had a minimal background in electricity (Tr. 
4) . 


The citation should be affirmed. 

Citation 576709 


This citation alleges a violation of 30 C.F.R. § 57.12-25 
ich provides: 

57.12-25 Mandatory. All metal enclosing or encasing 
electrical circuits shall be grounded or provided 
with equivalent protection. This requirement does not 
apply to battery-operated equipment. 

Summary of the Evidence 

Inspector George Rendon issued this citation on August 7, 
80 for an alleged violation of § 57.12-25 (P-3 at 24 , 25; de 
sition Exhibit 2). 

They were inspecting an emergency escapeway when they 
served that a ground wire was not connected to a switch box. 
ie inspector did not find any other ground. The ground wire, 
iich was hanging loose, was about eight feet from the switch 
-3 at 25, 26-28). 

The main power source and ground wire came through a bore 
>le which had been drilled from the surface into the tunnel, 
ie casing was ungrounded. Further, it was not protected by 
[uivalent grounding protection (P-3 at 26). The 440-volt swi 
>x, hanging on a rib, measured 24 inches wide and 36 to 40 
iches long (P-3 at 26, 30). The company was aware of the 
ounding requirement because other switch boxes were properly 
ounded (P-3 at 30). 


The original assessment was $34 and at a co:,ference it was 
luced to $14. The notice of assessment proposes a penalty of 
\ for this citation (P-3 at 25). 

Hunt, MSHA's rebuttal witness, confirmed Rendon’s testimony 
it observed that the messenger wire, which was loose, could 
'e returned the fault current to the source of its generation. 

: the messenger wire was not attached to the metal portion of 
* switch gear to provide a path for the fault current to be 
:urned. Hunt had prepared an illustrative drawing showing the 
> A.W.G. cable. 

If a person touched the box he could be shocked even though 
i area was not damp. The absence of a dry platform increased 
i hazard. A dry floor has a measure of conductivity (Tr. 

1-285; Exhibit P-5) . 

Respondent's witness Jones stated he didn't remember too 
:h about this condition. They thought it had been properly 
>unded (Tr . 237 ). 

According to Jones, no miner had ever been shocked at Marke; 
les (Tr. 238, 241). 


Discussion 


The standard requires that all metal encasing electrical 
rcuits shall be grounded or provided with equivalent protectioi 
2 uncontroverted evidence shows the main metal switch box was 
; so protected. 

The fact that no miner has ever been shocked at the Markey 
”ies is not a defense. A prime purpose of the Act is to preven 
s first accident. 

The citation should be affirmed. 

Citation 576710 


This citation alleges a violation of 30 C.F.R. § 57.12-20, 
Lch provides: 

57.12-20 Mandatory. Dry wooden platforms, insulating 
mats, or other electrically nonconductive material 


and which are kept at the same potential as the groi 
ed, metal, non-current-carrying parts of the power 
switches to be operated may be used. 


•ummary of the Evidence 

MS HA Inspector kendon wrote this citation for a violate 
§ 57.12-20. At the- riain power control switch box (discussed 
the prior citation) there was no insulating mat or dry woods 
platform for a person to stand on when activating the switch 
Shock hazards exist at this location. There was no metal p] 
kept at the same potential as the grounded metal non-carryir 
parts of the power switch. The hazard includes possible 
electrocution. Mats were supplied in front of similar switc 
and motors. The dangers are inherent in this situation as v 
discussed in connection with Citation 576709 (P-3 at 32, 33; 
deposition Exhibit 3). 

This hazard was abated in the time specified. 

MSHA's witness Hunt confirmed there was no mat. Furthe 
there was water caused by a leaking water line approximately 
feet from the switch (Tr. 279-281). 

Wendell Jones testified he did not believe there was a 
hazard because a miner would be protected by his rubber bool 
243 ) . 


The parties stipulated that the evidence already in the 
record concerning hazards could be considered in connection 
this citation (Tr. 244). 


Discussion 


No credibility issue is presented. Petitioner establis 
violation and respondent confirms it. 

The citation should be affirmed. 

WEST 82-182-M 
Citation 584354 

This citation, relating to ground conditions, alleges < 
violation of 30 C.F.R. § 57.3-22. The standard was cited i] 
80-487-M, supra. 


Walking down the main drift, the inspector observed loose sla 
one to two inches from! the roof. The slabs were two to three 
feet wide and four to six inches thick (P-3 at 35, 38; deposi 
Exhibit 4). The loose slabs were at three different location 
the middle of the back of the main haulageway (P-3 at 35). 0 

was on the straightaway of the main drift, one was on the rig 
side, and one was close to where they were doing the mining. 
This was a location where supervisors are to check daily. 
Further, in this area miners are to test the ground at the 
beginning of each shift (P-3 at 36). 

The ground was not adequately supported. Work was not b 
done in this area but miners had to pass here to reach their 
work stations (P-3 at 37). In the inspector's opinion the si 
had been loose for more than a day or two. Blasting vibratio 
could have caused such a condition. A miner could be killed 
the slab fell when he came under it (P-3 at 38). 

Some ground control devices, such as rock bolts and 
chainlink wire, were in an area near one of the loose slabs. 
Foreman Bayless told the inspector that they had failed to se 
the loose. Further, they were working on another area and di 
have enough bolts to finish it. Three miners and a foreman 
working in the mine were exposed to this condition (P-3 at 40 

The original assessment on Citation 584354 was not reduc 
at conference and it remained at $14 (P-3 at 35). 

Witness Wendell Jones testified that the condition for w 
the company was cited is called "feathered ground" (Tr. 247). 
The slabs are about as stated, namely two feet wide and three 
feet long and four to six inches thick (Tr. 247). As they go 
back they get a little thicker. They are periodically barred 
down (Tr. 247). When Jones tested the slabs they couldn't bar 
them down so roof bolts were used (Tr. 248). If they barred ■ 
the area periodically, none of the slabs would come down (Tr. 
250 ) . 


Discussion 


The recollection of witness Jones concerning this event 
somewhat hazy. But the regulation requires loose ground to b> 
either barred down or adequately supported. Since neither ac 
took place before this citation was issued I conclude that a 
violation of the regulation occurred. 

The citation should be affirmed. 


Citation 584356 


located for review and approval. 

Inspector Rendon issued this citation because Mr. Bayle* 
indicated to him that the mine rescue plan had not been mail* 
the MSHA District Manager (P-3 at 41; deposition Exhibit 5). 
ine did not have a mine rescue plan (P-3 at 43). 

The witness had also reviewed the MSHA records in Moab, 
and called the Denver District office prior to inspecting the 
ine. There was no evidence that the application had been si 
itted by Markey Mines (P-3 at 44, 45). Rendon had no knowle 
that Markey Mines ever submitted an application under § 49.3 
ualify as a small and remote mine (P-3 at 45). The mine abc 
his condition by submitting a plan (P-3 at 46). 

Mr. Black testified that the mining operation was windir 
down immediately before this citation was issued. Ho also 
guested a waiver from MSHA but never received a reply. The 
parties stipulated that respondent could supplement the recoi 
with a copy of Mr. Black's letter requesting a waiver. A coj 
the request was filed £/ and marked as Exhibit R-l (Tr. 253), 

Witness Bayless indicated that he was told the company c 
get a waiver of the mine rescue plan. In October, 1981, thej 
tfere either three or five employees at the mine. 

Discussion 


Mr. Black’s letter, dated a month before this citation, 
equested a waiver of this regulation. 

MSHA cannot issue a waiver for Title 30, Code of Federal 
Regulations, Part 49, relating to Mine Rescue Teams. But th( 
is a provision permitting MSHA to approve alternative mine r< 
capability for small and remote mines. Markey Mines fits th« 
category (§ 49.3). 

Respondent is charged with violating § 49.4, The regul. 
requires, in part, that an alternative rescue capability plai 
shall be submitted to MSHA's District Manager. On the facts 


3/ There was no stipulation by the parties concerning MSHA' 
purported reply letter to Mr. Black and it is not evidence i 
case. 


Respondent: Calvin Black Enterprises 


This citation alleges a violation of 30 C.F.R. § 57.5-39, 
which provides: 

57.5- 39 Mandatory. Except as provided by standard 

57.5- 5, persons shall not be exposed to air containing 
concentrations of radon daughters exceeding 1.0 WL 

in active workings. 

Since petitioner offered no evidence to support this 
citation an order vacating the citation is proper (Tr. 246). 

Citation 583992 


This citation alleges a violation of the radon daughter 
regulation, § 57.5-39, cited, supra . 

In this case since petitioner offered no evidence, an ord 
vacating the citation is proper (Tr. 246). 


CLOSING REMARKS BY 
CALVIN BLACK 


At the conclusion of the hearing 
statement (Tr. 294-297). I indicated 
remarks that they should be addressed 
legislative power and not one who has 
298 ) . 


Mr. Black made a closing 
at the conclusion of his 
to a forum having 
adjudicative authority ( 


However, portions of Mr. Black's remarks do require a rep 
by the judge. 


Mr. Black stated in his remarks that he did not secure 
certain information he requested under the Freedom of Informat 
Act (Tr. 296). I note that Mr. Black had not requested any 
information under the Commission's discovery rules. Such a 
suggestion was made by the judge to Mr. Black on December 15, 
1983. (Tr. 11-12, hearing of December 15, 1983). 

Mr. Black's remaining statements in his closing argument 
not relevant to these proceedings and his allegations as to M£ 
are not substantiated on the record. 


Following the statutory directives 1 find the following 
icts: in accordance with the stipulation respondent has no ac 
;rse history of prior violations for a period of two years, 
ne is small but so are the proposed penalties. Hence, I fee 
ey are generally appropriate. The operator was moderately 
•gligent as the violative conditions could have been readily 
>rrected. As previously indicated the negligence of the 
>erator in connection with Citation 336810 (unsigned escapewa 
is been overstated. The operator has discontinued its mining 
>erations; accordingly, the imposition of a penalty cannot 
■feet its ability to continue in business. The gravity of ea 
olation is apparent on the facts. Respondent's statutory go 
iith is established by its actions in abating the violative 
mditions. As previously discussed, respondent's good faith 
>en understated in connection with Citation 584356 (rescue 
an ) . 


In the following cases, wherein the respondent is Markey 
nes Incorporated, the following penalties should be assessed 


WEST 80-376-M 


Citation No. 

Proposed 

Penalty 

Disposit 

336689 

$26 

$26 

336810 

36 

18 


WEST 

80-416 

336866 

$38 

$38 


WEST 

80-487 

337161 

$90 

$90 


WEST 

81-76-M 

576708 

$28 

$28 

576709 

14 

14 

576710 

28 

28 


WEST 

82-182-M 

584354 

$14 

$14 

584356 

12 

6 


Citation Ko. Penalty Pisposition 

f 8 3 9 91 $38 Vacate 

583992 32 Vacate 

Based on the foregoing findings of fact and conclusions 
law I enter the following: 

ORDER 

1. In WEST 80*-376-M the following citations are affirme 
and penalties assessed therefor: 


Citation No. 

Penalty 

336669 

$26 

336810 

18 


2. In WEST 80~416-M the following 

citation is affirmed 

a penalty assessed therefor: 

Citation No. 

Penalty 

336866 

$38 

3. In WEST 80-487-M the following 

citation is affirmed 

a penalty assessed therefor: 

Citation No. 

Penalty 

337161 

$90 

4. In WEST 81-76-M the following 

citations are affirmed 

penalties assessed therefor: 

Citation No. 

Penalty 

576708 

$28 

576709 

14 

576710 

28 

5. In WEST 82-182-M the following 

citations are affirme 

and penalties assessed therefor: 

Citation No. 

Penalty 

584354 

$14 

584356 

6 






John J . ns 
Administrative Law Judge 


Distribution : 

Robert J. Lesnick, Esq., Office of the Solicitor, U.S. Depar 
of Labor, 1585 Federal Building, 1961 Stout Street, Denver, 
Colorado 80294 (Certified Mail) 

Mr. Calvin Black, President, Markey Mines Inc., P.O. Box 906 
Blanding, Utah 84511 (Certified Mail) 
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DENVER COLORADO 80 ? 0 <i 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

ON BEHALF OF 
PATRICIA ANDERSON, 

Complainant 

v . 

STAFFORD CONSTRUCTION COMPANY 
Respondent 


DISCRIMINATION PROCEEDING 

Docket No. WEST 80-X55-D: 
MD 79-267 

Cotter 1 Mill 


DECISION AFTER REMAND 

Appearances: James H. Barkley, Esq., Office of the Solicit! 

U.S. Department of Labor, Denver, Colorado, 
for Complainant? 

Mrs. Jackie Stafford, Stafford Construction C' 
Grand Junction, Colorado, pro se. 

Before: Judge Morris 

This case involves a complaint of discrimination file* 
the Secretary of Labor on behalf of Patricia Anderson pursi 
the Federal Mine Safety and Health Act of 1977, 30 U.S.C. ' 
et seq > Complainant Patricia Anderson alleged the operato. 
discriminated against her and thereby violated section 105 
the Mine Act, 30 U.S.C. § 815(c). 

The case was heard by the undersigned judge who enteri 
order dismissing the complaint, 3 FMSHRC 2177 (1981). The 
Commission subsequently affirmed the judge, 5 FMSHRC 618 (. 
1983 ) . 

Thereafter, on April 20, 1984, the U.S. Court of Appe; 
the District of Columbia Circuit entered its decision in t 
matter, 732 F. 2d 954 (D.C. Cir. 1984). The Court reversed 
Commission’s decision and concluded that Stafford Construe 
Company's discharge of Patricia Anderson violated section 
of the Mine Act, 30 U.S.C. § 815(c). The Court further rei 
the case to the Commission "for the award of back pay and < 
remedies, if warranted", 732 F.2d at 962. A certified cop; 
the Court's judgment, in lieu of a mandate, was received b 
Commission on July 26, 1984. 



The judge set the case for a hearing in Canon City, Colo 
>n September 13, 1984. Respondent requested a continuance an 
he hearing on the merits was rescheduled and took place on 
■ctober II, 1984 . 

The parties waived the filing of post trial briefs. 

'I s sues 


The issues concern whether back pay is due Patricia 
nderson, and, if so, the amount of the back pay. A secondar 
ssue concerns the assessment of a civil penalty against 
espondent, 


Summary of the Evidence 

At this hearing complainant Patricia Anderson reaffirmed 
revious testimony and indicated she had been terminated by 
espondent on February 9, 1979. Her rate of pay at that time 
1,050 per month. She found employment again on June 7, 1979 
Transcript at pages 29 and 30, hearing of October 11, 1984). 

Complainant received unemployment compensation of $110 p 
eek for 14 weeks from the State of Colorado. Complainant 
urther submitted exhibits calculating the back pay and inter 
hese calculations were summarized as follows: 


st Qtr 1979 

nd Qtr 1979 
Totals 


Backpay 

Due 

$1,696.10 

2,277.62 

$3,973.72 


Interest 
to 9/13/84 
$1,182.82 

1,554.22 

$2,737.04 


Quarter 

Total 

$2,878.92 

3,831.84 

$6,710.76 


Interest at the current rate of 11% per annum 
(.0003055 daily) will continue to accrue on 
$6,710.76 after 9/13/84 at the rate of $2.05 per day. 

(Exhibit P-A). 


Jackie Stafford, formerly the Secretary/Treasurer for 
respondent, testified that respondent is now defunct, no long 
;xists, and has no officers (Tr. 10, 17). Respondent's 1981 
.ncome tax return shows a negative balance (Tr. 22; Exhibit F 

There was a $50,000 cash bond posted at the time of 
rompany's liquidation. According to Mrs. Stafford, both Tom 
Smith and Steve Smith (complainants whose cases were heard wi 
:he Patricia Anderson case), received their back pay from tha 
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The Internal Revenue Service cleared respondent after ar 
audit and a criminal investigation (Tr. 13). 

Respondent's exhibits included calculations showing unps 
bills totaling §111,732.83. Further, respondent submitted a 
of a judgment against it and in favor of Rippy Construction i 
the amount of §1,313,561.35. In addition, respondent offeree 
copy of its 1981 Corporation Income Tax return (Exhibits R-A, 
and R-C). 


Discussion 


Respondent’s evidence establishes that it is insolvent. 
However, bankruptcy and insolvency of a respondent are insuf¬ 
ficient reasons to stay proceedings under the Act. Secretary 
behalf of George W. Heiney et al v. Leon's Coal Company et al 
FMSHRC 572, 574 (1982). 

In connection with an award of back pay, a credibility i 
arises as to whether Ed Rippy of Rippy Construction paid Patr 
Anderson her back wages. Mrs. Stafford claims that Rippy sta 
that Patricia Anderson's wages would be "taken care of" (Tr. 
On the other hand, Mrs, Anderson denied that Rippy paid her a 
money. In fact, she had "never heard of that" (Tr. 31). 

I credit Mrs. Anderson’s testimony. She would know if a 
third party paid her. Respondent's claim is, at best, based 
unsupported hearsay. 

In the presentation of respondent’s evidence Mrs. Staffo 
also sought to offer the records that would support responden 
reasons for discharging Patricia Anderson. The judge ruled t 
this evidence was not relevant because that issue had been 
decided by the Court of Appeals when it ruled that respondent 
discriminated against complainant (Tr. 24-26). 

Based on the record, complainant is entitled to back wag 
and interest in the total amount of $6,852.21. The interest 
calculated to the date of the issuance of this decision after 
remand, namely November 21, 1984 (Exhibit P-A). Complainant’ 
interest calculations are in accordance with the Commission 
decision of Secretary on behalf of Milton Bailey v, Arkansas- 
Carbona Company and Walker , 5 FMSHRC 2042 (December, 1983). 


total of: $1,540. The total award to complainant in this cas 
nciudes said amount but the applicable Colorado statute requ: 
Dmplainant to reimburse the State for said amount, section 
-2-119 C.R.S. 1973. Complainant is, accordingly, directed tc 
2imburse the State of Colorado upon collection of the back pc 
re her. 

CIVIL PENALTIES 

The mandate of the Appellate Court encompasses the assess 
snt of a civil penalty against respondent. 

The statutory criteria to be followed in assessing such a 
analty is contained in section 110(i) of the Act, now 30 U.S. 
820(i). It provides, in part, as follows: 

The Commission shall have authority to assess all 
civil penalties provided in this Act. In assessing 
civil monetary penalties, the Commission shall conside 
the operator's history of previous violations, the ap¬ 
propriateness of such penalty to the size of the basin 
of the operator charged, whether the operator was negl 
gent, the effect on the operator's ability to continue 
in business, the gravity of the violation, and the 
demonstrated good faith of the person charged in at¬ 
tempting to achieve rapid compliance after notificatic 
of a violation. 

In considering these factors, I find that the operator ha 
prior adverse history except for the fact that Tom Smith ar 
,ephen Smith were discharged in violation of the Act before 
itricia Anderson was unlawfully discharged. The Secretary 
roposes a civil penalty of $8,000 and while respondent was in 
lvent at the time of the hearing it had gross receipts in 
icess of four million dollars in 1981 (Tr. 47 , 48). Accordin 
/, the proposed penalty appears appropriate in relation to th 
Lze of the business of the operator. The operator's negligen 
3 not a factor on this record. The assessment of a penalty v 
Dt affect the operator's ability to continue in business bees 
l: has already terminated its activities and discontinued 
. erations. The gravity of the violation is exceedingly high, 
atricia Anderson was retaliated against because she refused t 
Le to MSHA investigators. Miners need to know they are 
rotected and here the actions by respondent struck at the hee 
E the enforcement of the discrimination provisions of the Act 


ORDER 


1. Complainant Patricia Anderson is awarded and res 
is ordered to pay to her the following amounts: 

Back Pay $3,973.72 

Interest 2,878,49 

Total $6,852.21 

2. The interest awarded herein is to the date of: t\ 
issuance of this decision after remand. 

3. Upon collection of the back pay provided in para 
complainant is ordered to reimburse the State of Coloradc 
unemployment compensation she received from the State bet 
time of her discharge on February 9, 1979 and her subseqi 
employment on June 7, 1979. 

4. A civil penalty of $8,000 is assessed against 
respondent. 



Distribution: 

James H. Barkley, Esq., Office of the Solicitor, U.S. Dej 
of Labor, 1585 Federal Building, 1961 Stout Street, Denve 
Colorado 80294 (Certified Mail) 

Mrs. Jackie Stafford, Stafford Construction Company, P.O. 
1148, Grand Junction, Colorado 81502 (Certified Mail) 
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NOV 27 1984 


ECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 

v. 

OUTHERN OHIO COAL COMPANY, 
Respondent 

OUTHERN OHIO COAL COMPANY, 
Contestant 

v. 

CRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Respondent 


CIVIL PENALTY PROCEEDINGS 

Docket No. WEVA 84-166 
A.C. No. 46-03805-03570 

Docket No. WEVA 84-325 
A.C. NO. 46-03805-03585 


CONTEST PROCEEDINGS 

Docket No. WEVA 84-94-R 
Citation No. 2260722; 11/30 

Docket No. WEVA 84-96-R 
Order No. 2260729; 12/7/83 

Martinka No. 1 Mine 


DECISION 


ppearances: William M. Connor, Esq. and Mark V. Swirsky, Es< 

Office of the Solicitor, U.S. Department of Lab< 
Philadelphia, Pennsylvania, for the Secretary oJ 
Labor; 

David A. Laing, Esq., Alexander, Ebinger, Fishej 
McAlister and Lawrence, Columbus, Ohio, for the 
Southern Ohio coal Company. 

efore: Judge Melick 

These consolidated cases are before me pursuant to sectioi 
05(d) of the Federal Mine Safety and Health Act of 1977 , 30 
i.S.C. § 801, et seg ., the "Act", to contest citations and ord< 
ssued to the Southern Ohio Coal Company (SOCCO) and for review 
if civil penalties proposed by the Mine Safety and Health Admii 
ration (MSHA), for the violations charged therein. 

A motion for approval of a settlement agreement was consi< 
•red at hearing with respect to Docket No. WEVA 84-325. A red' 
:ion in penalty from $800 to $700 was proposed for the violati* 
:harged in order No. 2260729—a violation of the standard at 3 1 
'.F.R. § 75.400 for alleged accumulations of loose, dry coal is 
:he return air course of the North Main Section. Accumulation 
ie re found by the MSHA inspector in three different locations 



leec nign, 1C -La 5 UJ.pu.Ld utsu LUdu j.u View wl uiic 1u1.aL.1uJi ciuu 

si 2 e of the accumulations, the section foreman should have kn 
of their existence and had them removed. Ten employees were 
sidered exposed to the explosion and fire hazard created by t 
accumulations. The Secretary suggested that the small redact 
in penalty was appropriate in light of the absence of any ign 
tion sources within the cited areas. The nearest source was 
leged to have been cables approximately three hundred feet in 
Considering the size of the operator, its prior history of vi 
tions, and the good faith abatement of the cited condition, I 
conclude that the proposed penalty of $700 is appropriate. X 
therefore approve the settlement proposal. The request of th 
mine operator to withdraw the corresponding contest proceedin 
Docket No. WEVA 84-96-R, is also approved. 29 C.F.R. § 2700. 

The remaining citation at issue. Citation No. 2260722, a 
leges a violation, under the standard at 30 C.F.R. § 75.1403, 
a safeguard notice issued at the Martinka No. 1 Mine on Septe 
14, 1978. The safeguard notice required that all conveyor be 
in the mine have at least twenty four inches of clearance on 
sides of the belt. The citation alleged that a clear travelw 
of twenty four inches was not provided along the 1-1 east con 
or belt for a distance of fifteen feet because of water lying 
inches deep from rib to rib at the No. 7 stopping. 

The evidence is not disputed that a pool of water fiftee 
feet long did in fact lie in the travelway at the No. 7 stopp 
According to Inspector Harry Markley, Jr., the water was ten 
inches deep at the one location where he measured it with a s 
tape and that the ground beneath the water presented a seriou 
slipping and stumbling hazard. He observed that the area und 
water was slippery from rockdust and muck and that rock could 
expected to fall into the walkway. Because of the close prox 
ty of the conveyor belt and its exposed rollers he thought th 
injuries were likely to people traveling through the cited ar 
The belt and its moving rollers were not guarded and preshift 
examiners, belt maintenance men, shift foremen, inspectors, a 
any member of the belt crew carrying supplies were exposed to 
hazard. Markley opined that the water came from seepage over 
period of days and he observed that some water had already be 
pumped out of the travelway. 

Joseph Pastorial, chairman of the Union Safety Committee 
accompanied Inspector Markley on his November 30, 1983, inspe 
tion. He testified that the water in the pool came within on 
inch of entering his twelve inch high boots. According to 
pastorial, the water extended from rib to rib for a distance 
fifteen feet. He observed that the wet fireclay bottom at th 


Jon T. Merrifield, Safety Director for the Martinka No. 
Mine, did not directly contradict the government witnesses. 
Rather he testified only that in the areas he tested, the boi 
of the pool of water was smooth, firm and not slippery and tl 
in the area he measured, the water was not deeper than seven 
inches. It was Merrifield's opinion that even if someone die 
slip in the water it would be unlikely for him to fall into 1 
belt because the momentum of the fall would cause him to fall 
forward into the water and not sideways into the belt. Unde] 
circumstances, however, it is clear that the terms of the saJ 
guard notice were violated. 

The mine operator nevertheless argues that the citation 
erroneously issued because conveyor belts carrying coal are r 
within the purview of the safeguard notice provisions of the 
dard at 30 C.F.R. § 75.1403. The standard provides as follow 
"(o]ther safeguards, adequate, in the judgment of an authori; 
representative of the Secretary, to minimize hazards with res 
to transportation of men and material shall be provided." SC 
argues that coal is not a "material" within the scope of the 
cited standard and that accordingly the safeguard notice her* 
was issued without a proper legal foundation. In furtherance 
its position it cites the decision of Commission Judge Koutr« 
Monterey Coal Company v. Secretary , 6 FMSHRC 424 (1984). 

Whether or not coal is a "material" is in any event irre 
vant since it is clear that the safeguard standard applies as 
well to minimizing hazards associated with the transportatior 
men and materials by foot, in this case miners traveling alor 
the walkway adjacent to the moving conveyor belt. According] 
the safeguard notice was within the statutory and regulatory 
thorization under 30 C.F.R. § 75.1403. 

SOCCO argues, secondly, that even if the condition citec 
herein was hazardous it did not come within the safeguard not 
alleged to have been violated. The safeguard provides as 
follows: 

A clear travelway at least 24 inches along the no. 1 
conveyor belt was not provided at three (3) locations, 
in that there were fallen rock and cement blocks. 

All conveyor belts in this mine shall have at least 
24 inches of clearance on both sides of the conveyor 
belt. 


This is a notice to provide safeguards. 


maintains that the safeguard should be strictly construed and 
t accordingly should be held to apply only to "tripping and 
mbling" hazards and not to the slipping hazard allegedly pre¬ 
ted by the cited pool of water. However even assuming that 
eguards are to be strictly construed there is ample credible 
dence in this case that the cited pool of water presented a 
pping and stumbling as well as a slipping hazard. Even though 
lien rock", "cement block", and other similar debris may not 
e been found in the water, it may reasonably be inferred from 
evidence that such debris could very well come to rest under 
water from the adjacent ribs. 

SOCCO also argues that the safeguard requires only "24 
■hes of clearance" and that such clearance was provided in this 
e in spite of the presence of water. As the Secretary points 
however, the essence of the safeguard is that a "clear trav- 
»ay [of] at least 24 inches" must be provided. The travelway 
.ed herein was not clear in that it was obstructed by a pool of 
er eome 10 inches deep, 15 feet long, and extending from rib 
rib. SOCCO's arguments are accordingly rejected and the cita- 
■ n is upheld. 

I find, moreover, based on the undisputed facts that a seri- 
, falling hazard existed as a result of the cited conditions 
1 that with only a 24-inch clearance between the rib and walk- 
and the exposed rollers on the adjacent conveyor there was an 
ed grave hazard from pinch points. Serious injuries and even 
alities were reasonably likely and under the circumstances the 
>lation was also "significant and substantial". Secretary v. 
.hies Coal Company , 6 FMSHRC 1 (1984), From the undisputed 
dence, I also find that this serious hazard was the result of 
srator negligence in failing to correct conditions that were 
loubtedly known but which in any event should have been ob- 
•ved during the required preshift examination. In determining 
* amount of penalty herein, I have also considered that the 
;rator is large in size and abated the cited violation within 
t prescribed time. The operator has a considerable history of 
>lations and indeed had previously been cited for the same vio- 
.ion as charged herein based on similar circumstances. 

Order 


Citation No. 2260722 and Order No. 2260729 with their atten- 
t findings are upheld. The Southern Ohio Coal Company is 
ered to pay the following civil penalties within 30 days of 
date of this decision: 


Docket No. WEVA 84-166 (Citation No. 2260722) $300 

Docket No. WEVA 84-325 (Order No. 2260729) 700 

Contest Proceedings Dockets No. WEV£ 84-94-R and WEVA 
4-96-R are Dismissed. 


Gary 
Ass is 

listribution: 

[ark V. Swirsky, Esq., Office of the Solicitor, Q.S. Departmen 
>f Labor, 14480 Gateway Building, 3535 Market Street, Philadel 
>hia, PA 19104 (Certified Mail) 

lavid A. Laing, Esq., Alexander, Ebinger, Fisher, McAlister & 
jawrence, 17 South High Street, Columbus, OH 43215 (Certifie 
lail) 



NOV 2 8 1384 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION {MSHA), 
Petitioner 

v. 

JIM WALTER RESOURCES, INC., 

Respondent 


CIVIL PENALTY PROCEEDINGS 

Docket No. SE 84-66 
A.C. No. 01-01247-03585 

Docket No. SE 84-67 
A.C. No. 01-01247-03586 


ORDER AFTER REMAND 

Tho captioned matter has been remanded for consideration 
of the operator's request that the trial judge*s decision 
approving settlement be corrected so as to reflect the fact 
that the motion to approve settlement related only to Docket 
No. 84-66. 


Accordingly, it is ORDERED that the decision of October 
1984, approving settlement of the captioned matters be, and 
hereby is, AMENDED to show that on]y in the case of Docket No 
86-66 was settlement approved. It is FURTHER ORDERED that th 
decision approving settlement in Docket No. 84-66 be, and 
hereby is, CONFIRMED and that the operator pay the amount of 
the settlement agreed upon, $150, on or before Friday, 
December 14, 1984. Finally, it is ORDERED that pursuant to 
the parties stipulation to waive a hearing and submit Docket 
SE 84-67 for determination on the basis of the facts stipula 
said docket be, and hereby is, seve/gd and jurisdiction retai 
to decide the matter de novo. 



Joseph B. Kennedy 
Administrative Law 


udge 


Distribution: 


George D. Palmer, Esq., Office of the Solicitor, U.S. Depart¬ 
ment of Labor, 1929 Ninth Avenue South, Birmingham, AL 35256 
(Certified Mail) 


R. Stanley Morrow, Esq., Jim Walter Resources, Inc., P.O. Box 
C-79, Birmingham, AL 35283 (Certified Mail) 



WASHINGTON. D.C. 20006 


>JDV 29 1984 


ECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 

v. 

. M. LORUSSO & SONS, INC. 

Respondent 


CIVIL PENALTY PROCEEDING 

Docket No. YORK 84-5-M 
A.C. No. 19-00076-05502 

West Roxbury Crushed Stone 


DECISION APPROVING SETTLEMENT 


efore: Judge Merlin 

The Solicitor has filed a motion to approve settlements 
or the two violations involved in this matter. The 
riginally assessed amounts totalled $196 and the proposed 
ettlements are for $150. 

One citation was issued for failure to guard a tail 
ulley. The Solicitor proposed a settlement for the 
riginal amount of $98. I find this settlement satisfies 
he statutory criteria. 

The second citation was issued for failure to wear 
rotective footwear. The Solicitor has explained why the 
perator's negligence was less than originally thought, 
he original assessment was for $98 and the proposed settle- 
ent is for $52. I accept the Solicitor's explanation and 
pprove the settlement, but the operator should realize it has 
he responsibility to implement its safety policies, includi¬ 
ng where appropriate, disciplining employees who defy them. 

The operator is ordered to pay $150 within 30 days of 
he date of this decision. 

Paul Merlin 

Chief Administrative Law Judge 



David L. Baskin, Esq., Office of the Solicitor, U.S. 
Department of Labor, John F. Kennedy Federal Building 
Government Center, Boston, MA 02230 (Certified Mail) 


Malcolm Dawson, S. M. Lorusso & Sons, Inc., 331 West Street, 
Walpole, MA 02081 (Certified Mail) 
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WASHINGTON. D.C. 20006 
November 30, 1984 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSKA), 
Petitioner 

v . 


UNITED STATES STEEL MINING 
COMPANY, INC. , 

Respondent 


CIVIL PENALTY PROCEEDING 

Oocket No. PENN 84-49 
A. C. No. 36-00970-03537 

Maple Creek No. 1 Mine 


DECISION 

Appearances: Thomas Brown, Esq., Office of the Solicitor, 

U. S. Department of Labor, Philadelphia, 
Pennsylvania, for Petitioner; 

Louise Q. Symons, Esq., Pittsburgh, Pennsylvan 
for U. S. Steel Mining Company, Inc., 

Respondent. 

Before: Judge Merlin 

This case is a petition for the assessment of civil 
penalties filed under section 110(a) of the Act by the Secret, 
of Labor against U. S. Steel Mining Company, Inc., for two 
alleged violations of the mandatory safety standards. 

The hearing was held as scheduled and documentary exhibi' 
and oral testimony were received from both parties. At the cc 
elusion of the hearina, the parties were directed to file wrr 
briefs simultaneously within 21 days of receipt of the transci 
The briefs were filed and have been reviewed together with th< 
transcript. 

The mandatory standard involved in each violation is sec' 
302(a) of the Act, 30 U.S.C. § 862(a), 30 C.F.k. § 75.200 
which orovides as follows: 


Each operator shall undertake to carry out on 
a continuing basis a program to improve the 
roof control system of each coal mine and the 
means and measures to accomplish such system. 
The roof and ribs of all active underground 



before May 29. 1970. The plan shall show the 
type ot support and spacing approved by the 
Secretary. Such plan shall be reviewed pe¬ 
riodically, at least every 6 months by the 
Secretary, taking into consideration any 
tails of roof or ribs or inadequacy of sup¬ 
port of roof or ribs. No person shall 
proceed beyond the last permanent support 
unless adequate temporary support is provided 
or unless such temporary support is not re¬ 
quired under the approved roof control plan 
and the absence of such support will not pose 
a hazard to the miners. A copy of the plan 
shall be furnished to the Secretary or his 
authorized representative and shall be 
available to the miners and their 
representatives. 

Citation No. 2104531 

Citation No. 2104531, dated May 24, 19b3 sets forth the 

alleged violative condition or practice as follows: 


Ourinq the course of a fatal roof fall ac¬ 
cident investigation it was revealed that 
there was a violation of safety precaution 
No. 3 ol the operator's approved roof control 
plan dated 2/10/83. The violation occurred 
in the face area of No. 6 room and No. 20 
split intersection. Two mining surveyors 
were approximately 26 inches and 36 inches 
inby permanent root supports on the 20 split 
side and approximately 11' 3" and 6' 9" on 
the 6 room side, under unsupported roof. The 
roof control plan requires that only those 
persons engaged in installing temporary sup¬ 
ports shall be allowed to proceed beyond the 
last row of permanent supports until tem¬ 
porary supports are installed. The violation 
occurred in 7 flat 8 room right 006 section. 
Note - this citation will not be terminated 
until the area involved is permanently sup¬ 
ported and all employees (underground) are 
reinstructed in No. 3 safety precaution of 
the approved pi an. 


(Ir. 23-24). On the morning in question the mine foreman, 

Mr. Earl Walters, assign e. d them to install site spads at vario 
locations in the min e including the ho. 20 s d 1 i t at the 
intersection of the ho. 7 room (lr. 16, 30, 34). 

When Mr. Ward and Mr. Klingensmith arrived on the section 
they sav/ the section foreman, Mr. Walter Franc zyk who was on t 

telephone at the time (Tr. 30-31, 34). They said hello to the 

section foreman but kept on going arid did not stop (fr. 36 - 3 7, 
53). However, instead of going to the intersection of the 
20 split and ho. 7 room, they went to the intersection cf the 

20 split and No. 6 room (Tr. 26). None of thie witnesses could 

explain why the engineers went where they did (Tr. 26, 29). W 
the engineers arrived at the 20 split and 6 room in ter-section, 
the continuous miner operator helper told them the roof was ba 
(Tr. 31). Mr. Klingensmith replied but his response was 
unintelligible (Tr. 31). Mr. Klingensmith then went beyond th 
last row of roof bolts and out under unsupported roof where he 
installed site spads (Tr. 31-32). He was under unsupported ro 
for five to ten minutes (Tr. 10-11, 31). The continuous miner 
machine was then repositioned and some loose coal was cleaned 
(Tr. 31). Mr. Ward asked that the machine be left where it wa 
at the face (Tr. 32). He then went out under unsuooorted roof 
and climbed up on the machine. Mr. Klingensmith also went out 
under the unsupported roof and was either beside the machine o 
climbing up on it when the roof fell killing both men (Tr. 32) 

The operator does not dispute that both men were under un 
supported roof when they were killed and that their actions 
violated the roof control plan which prohibits anyone from pro 
ceeding beyond the last row of permanent roof supports except 
the purpose of installing temporary supports. Nor is there an. 
dispute tliat the decedents were negligent in going beyond 
supported roof in violation of the roof control plan. 

At issue is whether under the circumstances presented the 
operator also should be found negligent for the actions of its 
employees. In determining the amount of civil penalty to be 
assessed against an operator, consideration of a foreman's act 
is proper. Even where non-supervisory employees are involved, 
the operator is not necessarily shielded from imputations of 
negligence. A H Smith Stone Co» , 5 FMSHRC 13 ( 1983 ). In such 
case it is necessary to look to such considerations as the 
foreseeability of the miner's conduct, the risks involved, and 
the operator's supervision, training and discipline of its 
employees to prevent violation of the standard in issue. 


section foreman is responsible toi the safety of everyone on 
section (Tr. 15, 24-25, 38). The section foreman himself 
specifically admitted this (Tr. 58). This being so, the sect 
foreman was negligent in not stopping the decedents to find 
out their destination and what they were goinn to do. People 
cannot cone and ao as they please in an underground mine. It 
simply too dangerous. It was especially dangerous here where 
foreman, continuous miner operator and nine helper all knew t 
roof in the area was bad. The section foreman has the author 
and responsibility to control what is happening on his sectic 
He must exercise that authority and meet that responsibility, 
lie does not, he is negligent, as he was in this case. Under 
circumstances the section foreman's negligence is attributabl 
the operator. The violation was very serious since it bore c 
direct causal relationship to the two fatalities. 

A penalty of $7,500 is assessed. 

Citation 2104532 


Citation No. 2104532, dated 5/24/83, sets forth the a 1 16 
violative condition or practice as follows: 

During the course of a fatal roof fall ac¬ 
cident investigation it was revealed that 
there was a violation of drawing No. 1 of the 
operator's approved roof control plan dated 
2/10/83. The violation occurred during 
mining of the face of No. 6 room from No. 20 
split, 7 to 6 room in 7 flat right 8 room 
right (006) section. After completion of 
mining sequence No. 3 a second temporary roof 
support was not installed on the canvas side 
(left side) as required by the approved roof 
control plan. 

drawing No. 1 of the operator's roof control plan entitl 
"Temporary Support Ouring Mining" sets forth the mining seque 
and the installation of temporary roof supports. The record 
uncontradicted that the second temporary roof support was noi 
installed when it should have been in the mining sequence (Tt 
68, 111-112). This constituted a violation of Drawing No. 1 


j tiiis case must Te.iectevi. 1 recognize tnai trie intersect 
as open so that there were not two solid walls of coal on the 
ides of the ho. 6 room. However, I find persuasive the hSHA 
rspector's testimony that the row of permanent supports ("c" 
aerator's Exhibit No. 3) is analogous to or takes the place o 
it, such as is indicated on Drawinq No. 1 (Tr. 102-103). More 
/er, I am not willing to adopt an interpretation of the roof 
introl plan that would leave no ouidelines or requirements fo 
le routine driving of an intersection such as occurred fiere. 
inall.v. the. fart that the first roof support was installed in 
:cordance with Drawing ho. 1 shews that the miners themselves 
1 ieved that Drawing ho. 1 was applicable. Drawing Mo. 23, 
?1erred to by the operator is irrelevant because it is based 
30n methods of ventilation advancement and gas testing which 
/eryone agreed were not present here (Tr. 79, 122). 

The roof control plan is the operator's plan. [f the 
aerator believes it does not specifically cover a particular 
ituation, especially a common one like this case, it can amen 
ts plan and seek approval from MSHA. Here, the conclusion is 
lescapable that both the operator and MSHA believed Drawing 
3. 1 applied but that after the fatality occurred, the operat 
ttempted to arque that nothing applied. This position is not 
arsuasive. Moreover, ho_c revisions of a plan by an 
dministrative Law Judge on a case-by-case tasis should be 
voided. In light of the foreqoinq, I conclude that a viol a ti 
< i s ted . 

I accept the evidence which shows that the missing jock w 

? s i g n e d for roof support. The absence of such a jack in an a 

f poor roof was serious and, meets the criteria adopted by th 
3mmission for the finding of a significant and substantial 
olation. U. S. Steel Mining Co., Inc ., 8 FMSHRC 1834 (1984) 

. S. Steel Mining Co., 1 nc. , 8 FMSHRC 1066 (1984). The 
ecretary's proof however, falls short of showing a causal lin 
etween the absent bolt and the fall that occurred since the 
ispector would only say, with visible reluctance, that it was 
possible" that the additional bolt would have prevented the 
: t u a 1 fall (Tr. 110-111). The inspector believed such a link 

s speculative (Tr. 110). The bolt would have been at the ed 

f the fall area which is where the fall should have been 
xpected to break ofl even if a bolt had been installed 
r. 111-112) . 


not having the approved roof control plan followed (Tr. 70-7 
As set fortii above, the Commission lias held that the fact tn 
violation was committed by a non - sudcm' v i sor> employee does n 
necessarily shield an operator from beinq deemed negligent, 
such a case, the Commission has said that consideration must 
qiven to the foreseeability of tne miner's conduct, the risk 
involved, and the operator's supervising, trainino, and 
disciplining of its employees to prevent violations of the 
standard ir." issue. A. H. Smith Stone C ompany, supra. The 
Solicitor did hoc address himself to any of these issues and 
record is silent as to them. Old Dom in ion Power Company , 

8 FMSHkC 1666, 1696-6 (1984). The Solicitor has failed to m 
his burden on tii esc- factors. Accor dinoly, I find trie ope rat 
not negligent. 

A penalty of $350 is assessed. 

ORDER 

Citations 2104531 and 2104532 are both AFFIRMED. 

In light of the foregoing, the operator is hereby ORDER 
pay $7,850 within 30 days from the date of this decision. 



Chief Administrative Law Judae 
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RUSHTON MINING COMPANY 
Contestant 

v. 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Respondent 


CONTEST PROCEEDING 

Docket No: PENN 85-44-R 
Order No: 2255375? 11/1/8 

Rushton Mine 


DECISION 


Appearances: Joseph T. Kosek, Esq,, Rushton Mining 

Company, Ebensburg, Pennsylvania for 
Contestant 

Robert A. Cohen, Esq., Office of the 
Solicitor, U.S. Department of Labor, 
Arlington, Virginia, for Respondent 

Before: Judge Moore 

This case was heard on an expedited basis because of 
Rushton*s allegation that the way MSHA was requiring it 
to comply with its self-contained self-rescue device 
storage plan created a serious hazard to the miners. 

The case involves differences of opinion and interpretation 
rather than disputed facts. 

Contestant's self-contained self-rescue device storage 
plan (Respondent's exhibit 4, consisting of eight letters) 
requires, among other things, that: 

"the storage area for sections shall be in 
the designated intake escapeway or in intake 
air adjacent to and connected to the 
designated intake escapeway 1 '. 

(See letter of July 6, 1982) . Respondent interprets that 
provision as allowing it to designate as the storage area 
the inby end of the track in the trolley haulage entry which 




Operator*s exhibits 2 and 3 and Respondent's exhibit 5 
are all maps of the section in question and the face area 
is at the tops of the maps. The No. 1 entry to the left is 
return air. The No. 2 entry is the trolley haulage entry for 
men and supplies and is also on intake air and is a designated 
escapeway. No. 3 entry is the belt haulage entry which is als 
on intake air. No. 4 and 5 entries are intake air, No. 5 
being the other designated escapeway. 

The mine consists of five sections and the company's 
method of complying with its plan is to designate the 
trolley haulage (or track entry) as an escapeway, arrange 
to have it on intake air and store the self-contained 
self-rescue devices in the portabus at the inby end of 
the track. The five sections are not identical as to 
which entry is the track entry, and which is the belt entry, 
etc. They are the same to the extent that no matter what 
section a miner is working in he knows that the self-contained 
self-rescue devices are located at the inby end of the 
track entry, the entry by which he reached the face at 
the beginning of his shift. Under MSHA 1 s interpretation of 
the plan Rushton can continue to use the portabus at the inby 
end of the track as a storage area in three of the sections 
but in two of the sections including the S-3 2nd south mains, 
Section No. 3, the section at which the citation was issued, t 
storage area would have to be in a different place. The 
operator contends that this would cause confusion among 
the miners in an emergency and that removing the self-rescue 
self-contained device from the portabus and transporting 
them to the newly designated storage areas increase the 
chance of damaging and rendering useless these self-contained 
self-rescue devices. There is a red button on the device, 
which if hit will open it and start the gas flowing. At the 
end of an hour it would be useless. 

The self-contained self-rescue devices involved herein, 
unlike the ordinary self-rescue device, is not small. It 
is bigger than a football and weighs about eight pounds. 

The coal seam is 39" high and in order to comply with the 
citation the miner would have to take his device off of 
the portabus and either have it transported by a tractor 
or carry or drag it several hundred feet. The only factual 
dispute that arose during the trial, was that the superintends 
said that the inspector required that the storage location 
be in the second break outby the face, whereas the inspector 
himself said that it could be anywhere in entry No. 4 within 



device was more likely if it had to be removed from the 
portabus and transported for a certain distance in 39" coal. 
He testified that he would expect the men in an emergency 
to come out the track entry since they knew it so well 
and the track escapeway was clearly marked. Also, there 
is a telephone in that entry. Mine safety inspector Crane 
said the inspector made him put the storage area in the 
No. 4 entry near the face and that miners sometimes at 
quitting time forgot to go into that entry to pick them 
up but headed straight for the portabus. 

Mr. Hollen was a roof bolter operator. He was 
chairman of the United Mine Workers of America mine safety 
and health committee and had been so for four years. He 
had 21 years experience in mines and approved the operator’s 
original storage area in the portabus for the self-contained 
self-rescue devices. The new location required for 
termination of the Order No. 2255375 caused confusion, he 
said. In handling the device, if you bumped the red spot, 
the device would come open and would be no good thereafter. 
He also said that in the face area there was no safe place 
to store them where a scoop or tractor might not run over 
them. He also said that as an escapeway, he would prefer 
the track entry. Another member of the United Mine Workers 
of America was Mr. Davidson, a belt examiner. He had .14 
years experience in mining and was vice-president of the 
local union and chairman of the mine committee. Pie did 
not agree with the MSHA order and thought that the less you 
moved the self-contained self-rescue device the better. 

Mr. Baker, another union member, was a motorman with 12 
years experience in the mines. He preferred the former 
storage area in the portabus. He said that miners were 
concerned and confused by the storage area required by MSHA. 
They want to do down to the dinner hole, which is in the 
track entry, and escapeway but are afraid that in an 
emergency they will forget to go to No. 4 entry to pick up 
their self-contained self-rescue devices. Mr. Jury, a 
roof-bolter helper, has 12 years experience in the mines. 

He is a member of the mine safety and health committee, 
and he does not agree with MSHA's directions in this case. 


X7 The"sel'f-contained self-rescue device costs” about §500 
and if the operator had been willing to supply two self- 
contained self-rescue devices for every miner, one device 
could remain on the portabus, and one could remain in the 
storage area so as to avoid transportation twice on each 
shift. MSHA has not suggested that the operator should be 
required to buy two such devices for each miner. 


expressed by the various miners and other witnesses tor 
the company. 


Section 75.1704 of Title 30 of the Code of Federal 
Regulations requires that a mine contain at least two separe 
escapeways one of which must be on intake air. Section 
75.1707 of Title 30 CFR requires that in any working sectior 
opened after March 30, 1970, the escapeway that is required 
to be on intake air shall be separated from the belt and 
trolley haulage entries. As I interpret these sections, 
if one of the two required escapeways was on return air, 
then the escapeway on intake air could not be either a 
haulage track or belt haulage entry. From this, MSHA 
apparently, and it was not too clear at the trial, concludes 
that the escapeway which is not on a track entry or a belt 
entry, but is on intake air, is the "main" escapeway. 

There is no doubt that the MSHA office intended that the 
term "designated intake escapeway" in the July 6, 1982 
letter mean an intake escapeway other than a track entry 
or a belt entry. But nevertheless item No. 2 in the 
July 6, 198s letter, states, and I will repeat "the 
storage area for sections shall be in the designated intake 
escapeway or in intake adjacent to and connected to the 
designated intake escapeway". In this case both designated 
escapeways were on intake air, and I hold that the storage 
area could have been in either designated intake escapeway 
or in intake air adjacent to and connected to a designated 
intake escapeway. 

As to the safety of the storage area required by MSHA, 
it is also a matter of opinion. Four experienced miners 
and two experienced supervisors testified as to the 
preference, from a safety standpoint, for having the devices 
in the portabus at the end of the track in the track entry. 
All stated that they thought that any handling of the device 
increased the chance of their being rendered inoperative. 
Inspector Klemick thought their fears were unfounded and he 
is also an experienced inspector. The miners carried norma] 
(not self-contained) self-rescue devices at all times and tt 
would protect them for up to one hour and would certainly 
last for the ten to fifteen minutes it would take to get to 
the portabus where the self-contained self-rescue devices 
were stored. There is no way of knowing who has the correct 
opinion, but when six experienced miners testified that a ce 
way of doing something is hazardous and another way of doin< 



entry in two of the five sections. 


'the ORDER is VACATED and the case is DISMISSED. 2/. 



Charles C. Moore, Jr. 
Administrative Law Judge 
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5/ T~ re ject tTitT^company r s ^argument that an order can 

not be modified after termination. I respectfully disagree 
with Judge Sweeney's opinion to the contrary. 
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